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No. 11,389 


STATEMENT OF QUESTIONS PRESENTED 

1. One question is whether the police officers in the 
instant case had probable cause to make the arrest without 
warrant. 

2. Whether the Court erred in failing to grant the motion 
to suppress as urged before the Judges of the United States 
District Court for the District of Columbia, at the time of 
the arguing of said Motion before Judge McGuire and 
thereafter at the time of the trial of the case before Judge 
Tamm. 
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In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


No. 11,389 


Paul B. DeBruhl, 
Appellant, 


vs. 

United States of America, 
Appellee . 


Appeal from the United States District Court for the 
District of Columbia 


APPELLANT’S BRIEF AND APPENDIX 


JURISDICTIONAL STATEMENT 

This is an appeal from the judgment and sentence of the 
defendant, Paul B. DeBruhl, after a trial before Judge 
Tamm, of the United States District Court for the District 
of Columbia, and a sentence imposed of from 4 months to 
16 months, after a finding of guilt by the trial Judge. 

Jurisdiction is vested in this Court by Title 28, Section 
1291, U. S. Code, 1940 Edition. 
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STATUTES INVOLVED 

22 D. C. Code, Sections 1501, 1502 

STATEMENT OF CASE 

This cause was given rise to by the arrest of the defend¬ 
ant, Paul B. DeBruhl, by members of the Metropolitan 
Police Department, the arresting officer being one Paul H. 
Hutsler, on the 4th day of April, 1951, in front of the Muni¬ 
tions Building, in the District of Columbia. (Transcripts 
pages No. 18, 31). Testimony was first taken before U. S. 
Commissioner Lawrence, who, upon the statements of one 
D. A. Stoner, a Public Works detective, of a character here¬ 
inafter outlined and the testimony of the said Paul H. 
Hutsler held that a prima facie showing had been made by 
the government and held the defendant for the action of the 
grand jury. Upon indictment had, a motion to suppress the 
evidence was duly filed by the defendant, supported by de¬ 
fendant’s affidavit outlining the happenings at the time of 
arrest (R. p. 85), followed by a memorandum opposing said 
motion on behalf of the Government (R. p. 86). The un¬ 
disputed testimony, as developed from these documents filed 
in the cause and the evidence adduced in open Court before 
Judge Matthew McGuire, sitting in the Motions Branch of 
the Criminal Court was substantially as follows: 

That upon several days, prior to August 4,1951, one D. A. 
Stoner, a Public Works detective, stationed at the Muni¬ 
tions Building, at or about the luncheon recess period, ob¬ 
served the defendant come into the Munitions Building and 
engage in some sort of transactions with employees therein 
—that he never overheard any such conversations as might 
have been had on these occasions, but saw the defendant 
contact different persons and saw defendant receive what 
appeared to be slips of paper and money from them—that 
he at no time saw what was on the slips of paper and on 
only one occasion saw the exchange of what he could actual- 
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ly identify as paper money. That he made no arrest as a 
result of what he observed, although he expressly had the 
power of arrest. (Trs. pp. 10, 20) That on, to wit, August 3, 
1951, he reported to the Metropolitan Police Department 
what he had observed, giving the automobile license number 
of the car used by the individual whom he identified as the 
defendant, and outlining his activities. Thereafter, and on, 
to wit, April 4, 1951, Officer Paul H. Hutsler, accompanied 
by Officers Ogle and Officers Shade and Cox, went to the 
Munitions Building and about 1:05 P.M. observed the de¬ 
fendant park his car, bearing the license number furnished 
by Detective Stoner, and enter the Munitions Building. No 
one observed him do anything in the Munitions Building on 
this occasion, nor when he came out, nor was he displaying 
anything of any suspicious nature at the time when he left 
the Munitions Building and returned to his automobile, ap¬ 
proximately fifteen (15) minutes after the time of his having 
entered the building. Officer Hutsler approached him as he 
was about to enter his car, identified himself as a police 
officer and put him under arrest. (Trs. pp. 18, 31) Officer 
Hutsler stated that the defendant, after he had identified 
himself invited him into the car and upon inquiry as to what 
he was doing there, told him that he went into the building to 
pick up numbers and defendant reached into his jacket and 
gave the officer eleven envelopes, containing money and num¬ 
ber slips. The defendant, in his affidavit supporting his mo¬ 
tion to suppress, stated that when Officer Hutsler advised 
him that the Police Department had received information 
that he was going in and out of the building collecting num¬ 
bers and that the officer then “required’’ him to turn over 
the contents of his pockets, which he accordingly did, turning 
over a number of envelopes containing slips and money. 
The officer got into the defendant’s automobile where he 
was booked for violations of the lottery statute. The officers 
had no warrant nor was there any pretence on the part of 
the arresting officer that any offense of any kind was com- 
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mitted in Ms presence nor any actions of such character as 
might be considered as justifying the belief that a felony 
was being committed; the sole ground for the arrest, as 
relied on by the Government, being the information received 
from Detective Stoner. 

STATEMENT OF POINTS 

1. The arrest of the defendant without a warrant was un¬ 
lawful and the searching of the defendant or requiring him 
to turn over the property in question to the arresting officer 
was violative of defendant’s constitutional right not to be 
subjected to unlawful search and seizure. 

2. The Judge of the United States District Court for the 
District of Columbia vras in error in failing to sustain the 
Motion of the defendant to suppress the evidence and in not 
holding to the contrary. 

SUMMARY OF ARGUMENT 

1. The observances of Detective Stoner, if sufficient to 
amount to probable cause as reliable information justifying 
any legal step, could properly be the basis of nothing other 
than arrest bv said Detective Stoner or the issuance of a 
warrant. 

2. The arrest was unlawful and the search and seizure 
resulting therefrom were unwarranted and unconstitutional. 

3. The Court erred in not granting the Motion to 
Suppress. 

ARGUMENT 

1. The arrest, without warrant, and search and seizure 
incident thereto in the instant case, were a violation of the 
Fourth Amendment of the Constitution of the United States 
prohibiting unreasonable searches and seizures and the 
Motion to Suppress should have been granted. 
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A review of the cases in this jurisdiction having to do 
with arrests without warrants and searches and seizures 
reveals emphatically one thing at least and that is that cases 
involving these propositions must be independently re¬ 
viewed and determined by “the total atmosphere of the 
case” (Leslie W. Mills v. U.S. of America , decided April 
24, 1952, U. S. Court of Appeals for the District of Colum¬ 
bia, No. 11046). Threaded through all these cases there is 
the apparent effort on the part of the Courts not to deprive 
police officers of a reasonable exercise of judgment as to 
probable cause, place and time of arrest, in combatting 
crime and at the same time to render inviolate the constitu¬ 
tional rights of all citizens to be exempt in home and in 
person from unreasonable searches and seizures. Expres¬ 
sions, as they have periodically come from this Court and 
from the Supreme Court of the United States, have treated 
these propositions from varying points of view but without 
exception have shown concern that neither suppression of 
crime nor expediency should be taken as bases for the taking 
from citizens constitutional rights and privileges assured 
to them by the fundamental law of the land. We specifically 
allege that there is no case in the annals of this jurisdiction 
which does not either hold, with facts paralleling those in 
the instant case, that an arrest was unlawful and evidence 
produced as a result of a search inadmissible and subject to 
a Motion to strike; or which is not distinguishable in its 
pronouncement from the instant case by facts involved and 
the law applicable. 

As far back as the Carroll case decided by the Supreme 
Court of the United States, March 2,1925, in contrasting the 
majority opinion, delivered by Mr. Chief Justice Taft, af¬ 
firming the judgment of the lower Court and the opinion 
expressed by Mr. Justice McReynolds suggesting reversal 
the underlying principle upon which this appellant relies is 
made manifest. The majority opinion supporting an arrest 
without warrant and a seizure of contraband liquor from an 
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automobile, justifies the arrest there made bv contrasting 
situations where on one hand the evidence sought is in a 
dwelling house or similar place, with where same is on a 
movable vessel and where same could be put out of reach of 
a search warrant. The pertinent language of Mr. Chief 
Justice Taft in the case Carroll v. United States, 267, U. S. 
149, 69 L. Ed. upon which the Government has previously 
relied, at page 550, we quote: 

“Thus, contemporaneously with the adoption of the 
4th Amendment, we find in the first Congress, and in the 
following second and fourth Congresses, a difference 
made as to the necessity for a search warrant between 
goods subject to forfeiture, when concealed in a dwell¬ 
ing house or similar place, and like goods in course of 
transportation and concealed in a movable vessel, where 
they readily could be put out of reach of a search war¬ 
rant. Compare Hester v. United States, 265 U. S. 57, 
68 L. Ed. 898, 44 Sup. Ct. Rep. 445.” 

In the instant case it is to be noted that although the 
testimony shows the defendant using an automobile to go to 
and leave the alleged scene of activity there is nothing to 
show that by the use of the said automobile that the evi¬ 
dence desired would or could be “put out of reach of a 
search warrant”. On the contrary, the testimony shows that 
the same information, used as a basis of arrest on the fol¬ 
lowing day, could as easily and correctly have been made 
the basis of the obtaining of an arrest warrant, thus laying 
the foundation for a proper search and seizure under the 
law. To do less than this; and to use the uncorroborated 
information as a basis of arrest, we contend violated the 
defendant’s constitutional rights. To emphasize the lack of 
legal propriety in the instant case, we quote from the dis¬ 
senting opinion of Mr. Justice McReynolds: 

“The damnable character of the ‘bootlegger’s’ busi¬ 
ness should not close our eyes to the mischief which 
will surely follow any attempt to destroy it by unwar¬ 
ranted methods. ‘To press forward to a great principle 
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by breaking through every other great principle that 
stands in the way of its establishment; # • * in short, 
to procure an eminent good by means that are unlawful, 
is as little consonant to private morality as to public 
justice.’ Sir William Scott, The Le Louis, 2 Dodson, 
Adm. 210, 257, 165 Eng. Reprint, 1464, 1479.” 

And again, in apt and applicable language in this case, 
Mr. Justice McReynolds says: 

‘ ‘ While the 4th Amendment denounces only unreason¬ 
able seizures, unreasonableness often depends upon the 
means adopted. Here the seizure followed an unlawful 
arrest, and therefore became itself unlawful—as plainly 
unlawful as the seizure within the home so vigorously 
denounced in Weeks v. United States , 232 U. S. 383,391- 
393, 58 L. Ed. 652, 655, 656, L.R.A. 1915B, 834, 34 Sup. 
Ct. Rep. 341, Ann. Cas. 1915C, 1177.” 

Entirely supportive of the position of this defendant is 
the pronouncement of the Supreme Court of the United 
States in the case of Anne Johnson v. U. S., 333 U. S. 9, 92 
L. Ed. 436, from which we quote: 

“No reason is offered for not obtaining a search war¬ 
rant except the inconvenience to the officers and some 
slight delay necessary to prepare papers and present 
the evidence to a magistrate. These are never very 
convincing reasons and, in these circumstances, certain¬ 
ly are not enough to by-pass the constitutional require¬ 
ment. No suspect was fleeing or likely to take flight. 
The search was of permanent premises, not of a mov¬ 
able vehicle. No evidence or contraband was threatened 
with removal or destruction, except perhaps the fumes 
which we suppose in time would disappear. But they 
were not capable at any time of being reduced to pos¬ 
session for presentation to Court. The evidence of their 
existence before the search was adequate and the testi¬ 
mony of the officers to that effect would net perish from 
the delay of getting a warrant. 

“7/ the officers in this case were excused from the 
constitutional duty of presenting their evidence to a 
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magistrate, it is difficult to think of a case in which it 
should be required.” 

The analogies with the instant case are immediately ap¬ 
parent and demonstrate that even more so in the instant 
case than the one cited is the failure to secure a warrant 
unexplained and unexplainable. In the instant case there is 
not even offered any pretended inconvenience to the police 
officers nor any reason of any kind or character as to why 
a warrant was not obtained. Not only was the suspect not 
fleeing or likely to take flight, but if the information upon 
which the arrest was made was to be given credence, the 
availability of the suspect was assured, eliminating all rea¬ 
sons why proper legal steps in the securing of a warrant 
should not have been resorted to. 

We adopt with emphasis the underlying thought of Mr. 
Justice Jackson in this case. 

If the officers in this case were excused from the constitu¬ 
tional duty of presenting their evidence to the United States 
Commissioner, it is difficult to think of a case in which it 
should be required. 

It is indeed a fact, supported by the decisions, that a 
search without a warrant demands exceptional circum¬ 
stances. The Supreme Court of the United States in Mc¬ 
Donald v. United States, 335 U. S. 451, 93 L. Ed. 158, re¬ 
affirming its position in the case of Johnson v. U. S., supra, 
stated through Mr. Justice Douglas: 

“Where, as here, officers are not responding to an 
emergency, there must be compelling reasons to justify 
the absence of a search warrant. A search without a 
warrant demands exceptional circumstances, as we held 
in Johnson v. United States, 333 U.S. 10, 92 L. ed. 436, 
68 S. Ct. 367, supra.” 

In a concurring opinion in this McDonald case, Mr. Jus¬ 
tice Rutledge, addressing himself to why the search in the 
case was wrong uses language which we consider to be con¬ 
trolling in the instant case. 
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“While the enterprise of parting fools from their 
money by the ‘ numbers ’ lottery is one that ought to be 
suppressed, I do not think its suppression is more im¬ 
portant to society than the security of the people 
against unreasonable searches and seizures. When an 
officer undertakes to act as his own magistrate, he ought 
to be in a position to justify it by pointing to some real 
immediate and serious consequences if he postponed 
action to get a warrant.” 

The case of Brinegar v. United States, 338 U. S. 158, 93 
L. Ed. 1879, seemingly relied on by the appellee, is readily 
distinguishable from the instant case. In the Brinegar case, 
the substantially undisputed applicable facts are that one 
of the arresting officers, while parked with a brother officer 
along a highway in Northeastern Oklahoma, with a view of 
apprehending persons importing liquor from Missouri into 
Oklahoma, recognized the defendant Brinegar and the Ford 
automobile which he was driving as it drove by, and identi¬ 
fied him to the other officer. His identification was based on 
the fact that he, one Malsed, had arrested Brinegar about 
five months earlier for illegally transporting liquor; had 
seen him loading liquor into a car or truck in Joplin, Mis¬ 
souri, on at least two occasions during the preceding six 
months; and knew him to have a reputation for hauling 
liquor. Brinegar increased his speed as he passed and the 
officers gave chase. After pursuing him for about a mile at 
top speed, as his car skidded on a curve, they overtook him 
and crowded his car to the side of the road by pulling across 
in front of it. Without regard to any subsequent conversa¬ 
tion had, here was probably cause for the making of the 
arrest and the search after a lawful arrest is not the basis of 
contention in the instant case. How different the circum¬ 
stances here where the basis of the arrest was information 
furnished as to a license number of an automobile; where 
no pretense was made as to knowledge on the part of the 
arresting officer on the question of the identity of the de¬ 
fendant as a law breaker of any kind and where no offense 
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was committed, nor claimed to be committed, in the presence 
of the officers. Even under these circumstances, the argu¬ 
ment was advanced and the proposition embraced by the 
lower court that there was not probable cause because Mal- 
sed’s knowledge of the primary fact that Brinegar was en¬ 
gaging in illicit liquor running was hearsay. The Supreme 
Court took the position that Malsed’s personal observations 
were sufficient in themselves to sustain his conclusion con¬ 
cerning the illegal character of Brinegar’s operations. 
These observations are here made to emphasize that in the 
instant case neither the surmounting of the hearsay rule 
nor the reliance upon personal observation is advanced by 
the Government. Indeed in this case the failure to get a 
warrant seems to be based upon nothing other than the de¬ 
cision of the arresting officer not to do so. Surely, rights 
guaranteed by the Constitution of the United States cannot 
be violated on so flimsy a ground. 

It might well be that an additional contrast between the 
Brinegar case and the instant case should be commented on, 
particularly since Mr. Justice Burton, in his concurring 
opinion, finds the necessary probable cause in a voluntary 
statement made by Brinegar when the officers walked back 
to his car after having stopped him on the highway. The 
undisputed testimony was that at that time Malsed said to 
Brinegar, “How much liquor have you got in the car this 
time?”, and he replied, “Not too much”. The Court held 
that then, if not before, there was probable cause for the 
search. In the instant case the record is conflicting as ap¬ 
pears from the supporting affidavit of DeBruhl to his Motion 
to Suppress and the testimony of Officer Hutsler. The affi¬ 
davit of DeBruhl was to the effect that he was “required” 
by the officer to turn over to him the contents of his pockets. 
(Tr. p. 85). The testimony of the officer is to the effect 
that the turn over was a voluntary one after a statement 
voluntarily made (Tr. p. 18, 31). As to this, however, one 
feature of the matter is uncontroverted. DeBruhl made no 
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statement to the officer until after the officer had identified 
himself to him and had placed him under arrest. It is re¬ 
spectfully submitted that even if the officer’s version of 
these transactions be accepted, that any statement was in no 
sense voluntary and any turn over under the stress of an 
arrest amounted to nothing other than an unlawful search 
and seizure. 

This Court, in the case of Robert J. Judd v. United States, 
No. 10780, decided May 19,1951, speaks, through Mr. Justice 
Washington, in unmistakable terms: 

‘‘ Searches and seizures made without a proper war¬ 
rant are generally to be regarded as unreasonable and 
violative of the Fourth Amendment. True, the obtain¬ 
ing of the warrant may on occasion be waived by the 
individual; he may give his consent to the search and 
seizure. But such a waiver or consent must be proved 
by clear and positive testimony, and it must be estab¬ 
lished that there was no duress or coercion, actual or 
implied. Amos v. United States, 255 U. S. 313; United 
States v. Kelih, 272 Fed. 484 (S.D. HI. 1921). The Gov¬ 
ernment must show a consent that is ‘unequivocal and 
specific* (Karwicki v. United States, 55 F. 2d 225), 
‘freely and intelligently given/ Kovach v. United 
States, 53 F. 2d 639. Thus ‘invitations’ to enter one’s 
house, extended to armed officers of the law who demand 
entrance, are usually to be considered as invitations 
secured by force. United States v. Marquette, 271 Fed. 
120 (N.D. Calif. 1920). A like view has been taken 
where an officer displays his badge and declares that he 
has come to make a search (United States v. Slusser, 
270 Fed. 818, S.D. Ohio 1921), even where the house¬ 
holder replied ‘All right.’ United States v. Marra, 40 
F. 2d 271 (W.D.N.Y. 1930). A finding of consent in 
such circumstances has been held to be ‘unfounded in 
reason.’ Herter v. United States, 27 F. 2d 521. Intimi¬ 
dation and duress are almost necessarily implicit in 
such situations; if the Government alleges their ab¬ 
sence, it has the burden of convincing the court that 
they are in fact absent.” 


12 


It would stretch our credulity a little too far for us to be 
asked to believe that in putting the defendant under arrest 
that there was no coercion or duress, actual or implied, for 
the Court says intimidation and duress are almost neces¬ 
sarily implicit in situations of the kind here outlined. 

In the case of United States v. Rabinowitz, 339 U.S. 57, 
94 L. Ed. 654, where the majority opinion of the Supreme 
Court of the United States reversed the judgment of this 
Court, and expressly overruled the previously enunciated 
doctrine of the case of Trupiano v. United States, 334 U.S. 
699, 92 L. Ed. 1663, insofar as same required the obtain¬ 
ing of a search warrant to be based upon the practicability 
of procuring it rather than the reasonableness of the search 
after a lawful arrest, there are elements distinguishing that 
case from the instant case. The fundamental difference 
was that the search and seizure in the Rabinowitz case 
were made as incidents of a valid arrest—the arresting offi¬ 
cers were armed with a valid warrant of arrest. In the 
instant case the arrest without a warrant was invalid, as 
were the incidental search and seizure. As far reaching as 
was the Rabinowitz decision, and even though as complained 
of in one of the dissenting opinions, it overruled the Tru¬ 
piano case and by so much the underlying principle of a 
whole series of recent cases, although “no mischief flowing 
from them has been made manifest,’’ this decision would 
not be as revolutionary as one which changing the principle 
of practicability in the securing of a search warrant, also 
added this possibility of search without being able to sup¬ 
port same by a valid arrest. But even in the Rabinowitz 
case, the suggested test as to the reasonableness of a search 
is given as being dependent “upon the facts and circum¬ 
stances—the total atmosphere of the case.” Accepting this 
criterion, the total atmosphere of this case is a demonstra¬ 
tion of the violation of DeBruhl’s constitutional rights and 
having in it none of the saving clauses of which other cases 
supporting the right of search are predicated. 
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In this continuing field of varying aspects of the same 
proposition or changing slants with regard thereto, perhaps 
the most recent pronouncement of this Court is found in the 
language of Mr. Justice Proctor, in voicing the opinion of 
the Court in the case of Leslie W. Mills v. United States of 
America, U.S. Court of Appeals for the District of Colum¬ 
bia, No. 11046, decided April 24,1952. The case, as to some 
aspects thereof, was like the instant case. This will be 
demonstrated by Mr. Justice Proctor’s words at the begin¬ 
ning of the Opinion: 

“This appeal presents a question, often recurring, as 
to the admissibility of incriminating evidence seized 
from an accused when arrested without a warrant. It 
arises here in connection with the conviction of appel¬ 
lant for engaging in the operation of a numbers game 
and knowingly possessing numbers slips. 22 D. C. Code 
§§1501, 1552 (1940). 

“There is no question as to the governing principles 
of law. They have been clearly stated in United States 
v. Rabinowitz, 339 U.S. 56 (1950); Brinegar v. United 
States, 338 U.S. 160 (1949); and Carroll v. United 
States, 267 U.S. 132 (1925). The test is whether there 
was probable cause for the arrest. Were the facts and 
circumstances within the arresting officers’ knowledge 
and of which they had reasonably trustworthy informa¬ 
tion sufficient in themselves to warrant a man of reason- 
ble caution in the belief that an offense has been or is 
being committed T Brinegar v. United States, supra, 
at 175; Carroll v. United States, supra, at 162. And the 
validity of the arrest and search must be determined 
by its reasonableness in the light of the circumstances 
of the particular case. Brinegar at 176; Rabinowitz 
at 63.” 

Significant differences need to be here emphasized. Upon 
anonymous information that a man using a 1939 Buick auto¬ 
mobile was “picking up numbers,” the arresting officers 
did not, as in this case, immediately make the arrest. On 
the contrary, for a period of to wit, five days, the arresting 
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officers kept the defendant under surveillance and noted 
various things: 

“The officers watched and saw appellant enter two 
apartment buildings in the neighborhood, remaining a 
few minutes in each. They watched him a second day 
repeat the same procedure. Leaving one of the build¬ 
ings he had in his pocket a brown paper bag which was 
not there when he entered. He drove to another place 
where he parked and disappeared for a few minutes. 
When he drove off they lost him in traffic. The fol¬ 
lowing day he entered and left the two apartment build¬ 
ings on Columbia Road. Three days later, Monday, he 
entered the two buildings again, then went to 13th 
Street and entered a house. On one of the foregoing 
occasions he was counting currency upon leaving one 
of the buildings. The next day he made his usual visits 
to the Columbia Road apartments and to the same house 
on 13th Street. When he came out of the latter, the 
officers drove up, parked their car, and walked to the 
side of his car. They saw upon the front seat beside 
appellant a large brown paper bag, apparently con¬ 
taining something. One officer asked appellant, ‘What 
have you got in the bag?’ Appellant made no comment. 
‘He just sort of grinned/ The officer said, ‘Well, hand 
me the bag/ Appellant did so. The officer found it 
contained numbers slips and money. Then, as the offi¬ 
cer testified, he placed appellant under arrest ‘As soon 
as I saw those numbers slips 

As previously suggested, the arresting officers did not im¬ 
mediately make the arrest in reliance upon the information 
which they had received but undertook a surveillance which 
disclosed a course of conduct known to the officers as being 
requisite procedure in the picking up of number slips. In 
comment upon this, Mr. Justice Proctor says in the Mills 
case: 


“Evidently the officers took the information seri¬ 
ously, for they acted upon it, not recklessly by making 
an immediate arrest, but cautiously by following appel¬ 
lant’s movements on five different days.” 
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When, too, in the instant case was the arrest made—not 
after conversation and a demand to hand over the bags as 
in the Mills case, but npon accosting the defendant and 
making his identity known (Tr. p. 18-31). There is in the 
instant case no showing of the “reasonable grounds to make 
the arrest” relied on in the Mills case and consequently no 
excuse for the failure to apply for a warrant. We repeat, 
there was in the instant case no valid arrest and the search 
and seizure incident thereto were consequently unreason¬ 
able and invalid and come within the prohibition of the 
Fourth Am endment. 

CONCLUSION 

By reason of the foregoing, it is respectfully submitted 
that the Motion to Suppress should have been granted and 
the failure to do so was error. The trial court persisted in 
error and likewise improperly allowed in evidence the 
papers, paraphenalia and money which were obtained by. 
the Government by an unlawful search and seizure (Tr. p. 

_), and which were considered and made the basis of the 

conviction of the defendant, rendering likewise invalid and 
improper the judgment and sentence from which this appeal 
was taken and this cause should be reversed and remanded. 

Respectfully submitted, 

Cobb, Howard and Hayes 
Attorneys at Law 
613 F Street, N.W. 

By: James A. Cobb 

Geobge E. C. Hayes 
Julian R. Dugas 
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PROCEEDINGS 




Mr. Conliff: I understand, if the Court please, from Mr. 
Hayes, that he would prefer the Government put the two 
officers on the stand to hear their testimony upon which 
we base our theory of probable cause. 

The Court: Very well. 


4 DIRECT EXAMINATION 
By Mr. Conliff: 

Q. Would you state your full name, please? A. David A. 
Stoner. 

Q. Where are you employed? A. General Services Ad¬ 
ministration, detective for Public Buildings Service. 

Q. In what capacity are you employed? A. Detective. 

Q. How long have you been so employed ? A. Nine years. 

Q. Do you work in a particular building or more than 
one? A. My office, I work out of the Federal Supplies 
Building, but I work in all buildings in the District, 

5 Maryland, and Virginia. 

Q. Do you know the defendant in this case, Paul 
B. De Bruhl A. I know him now, yes. 

Q. Can you tell us, sir, when you first saw him? A. (Re¬ 
ferring to notes) On March 28th. 

Q. What were you doing at that time, sir? A. I was an¬ 
swering a complaint from the investigating unit of the Vet¬ 
erans Administration in the Munitions Building. 

Q. Were you on duty at the time? A. Yes, sir. 

Q. Where is the Munitions Building located? A. 20th 
and Constitution Avenue. 

Q. In the District of Columbia? A. Yes, sir. 

Q. What was the defendant doing at the time you saw 
him? A. On the complaint I received it was that there was 
a suspicious person— 

Mr. Hayes: I object, if Your Honor please. 
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The Court: He is merely telling the nature of the com¬ 
plaint he received which predicated his action. I do not 
suppose we are concerned with it too much except to 
give the background. It is certainly not going to be 
6 prejudicial. 

Mr. Hayes: All right. 

The Court: You may answer. 

The Witness: The complaint I received w T as that a sus¬ 
picious person was hanging around the corridor collecting 
a crowd of veterans employees around him. 

On March 28th, 29th and 30th, I observed the defendant 
on the— 


By Mr. Conliff: 

Q. You say you observed him on these different dates. 
What did you observe him doing, if anything? A. I ob¬ 
served him on the second floor, third and fourth corridor, a 
number of people around him and would meet him and hand 
him pieces of paper and money. 

Q. And going back to the—what was the date of the 
first time you saw him? A. The 28th was the first time I 
saw him, the 28th of March. 

Q. Now, at that time did you see people give him pieces 
of paper and money? A. Yes. 

Q. How many people did you observe? A. I didn’t count 
them, but I would say an average of six or seven while I 
was observing him. 

Q. When was the next time you saw him? A. On 
7 the 29th and 30th. 

Q. And what did you see on each of those occa¬ 
sions? A. The same procedure. The people met him and 
passed him slips of paper. And the reason I noticed the 
money is because a couple of times it was a dollar bill that 
was passed. 

Q. How did you know that it was money on the other oc¬ 
casions, if all you saw was a couple of times a dollar bill? 
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A. Well, that is all I saw. I couldn’t say whether there was 
any money passed on the other occasions. 

Q. What size were these slips of paper you saw passed? 
A. Small pieces of paper folded up. 

Q. What, if anything, did Mr. De Bruhl do with these 
pieces of paper? A. He would just put them in his pocket. 

Q. Did you say anything to Mr. De Bruhl on any of these 
three occasions? A. No. 

Q. Did you see him again after March 30th? A. Yes. On 
April 2nd I observed him park his automobile in front of 
the Munitions Building on 20th Street. I obtained his li¬ 
cense number and at that time I secured his name and 

8 address through his license number on his car. 

Q. Did you observe what he did after he parked 
his automobile? A. He went into the Munitions Building. 

Q. Did you observe him after he went into the building? 
A. No, I didn’t follow him into the building. 

Q. Did you do anything after that? A. After making my 
report, on the 3rd of April the Vice Squad of the Metropoli¬ 
tan Police was notified of my observation and Captain Blick 
detailed a member of the Vice Squad to meet me at the 
Munitions Building. 

Q. Did you inform the police of the various things you 
had observed? A. I did. 

Q. Did you see the defendant after April 3rd? A. I saw 
him on April 4th when he was apprehended as he left the 
Munitions Building. 

Q. Tell us what you observed when— A. On April 3rd, 
as he was leaving the Munitions Building, I observed him 
going into the Munitions Building and waited outside. 

Q. This was April 3rd? A. April 4th, there was surveil¬ 
lance placed on this car, which was parked at the same 
place that was— 

9 Mr. Hayes: Excuse me. I didn’t get that word. 
A surveillance? 

The Witness: A surveillance was placed on the car. 
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By Mr. Conliff: 

Q. Where was the car parked T A. At 20th and Constitu¬ 
tion Avenue, the same place it was on the 2nd, in front of a 
traffic sign. 

Q. Did you observe De Bruhl do anything after he parked 
his car ? A. He went into the Munitions Building. 

Q. How long did he remain? A. He was in there on the 
4th a little longer than usual. I would say approximately 
25 or 30 minutes. 

Q. How long was he in there on the other occasions? A. 
Around 15 or 20. 

Q. On the 4th did you remain outside when he parked his 
automobile ? A. Yes. 

Q. WTiat happened outside after that ? A. When the de¬ 
fendant came out and attempted to enter his car he was 
apprehended by a member of the Metropolitan Police De¬ 
partment. 

Q. Did you hear any of the conversation that passed be¬ 
tween them? A. I did not. He was on the other side 
10 of the street. 

Mr. Conliff: You may cross-examine. 

CROSS-EXAMINATION 
By Mr. Hayes: 

Q. You say you are a detective? A. Yes. 

Q. Do you have the right of arrest? A. I have in and 
upon public grounds belonging to the Government. 

Q. These things you say you saw occur, occurred on the 
public grounds that you had jurisdiction over? A. They did. 

Q. And you made no arrest? A. I made no arrest. 

Q. You say you saw money passed. You first say you saw 
papers and money passed, and then in answer to Mr. Con- 
lif’s question you say on one or two occasions you saw a 
dollar bill. Other than that you don’t know whether there 
was any money passed, isn’t that your answer, that — A. 
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The money I saw that I know was money was paper money, 
dollar bills. Other than that I don’t know whether there 
was any money folded in the slips of paper that was passed, 
or not. 

Q. You know, I take it, of nothing that was in these 

11 slips of paper? A. No, I wasn’t close enough to 
observe. 

Q. After this, as I understand you, on the 3rd day of 
April, you at that time for the first time saw the automo¬ 
bile? A. I first saw the automobile on the 2nd of April. 

Q. On the 2nd day of April, and at that time you got the 
license number? A. Yes. 

Q. You looked up who the person was who owned that 
automobile? A. That is right. 

Q. And found it in the name of Paul B. De Bruhl? A. 
That is right. 

Q. And you notified the police of that circumstance? A. 
I don’t recall whether I told them the name, or how I got 
the information or not. 

Q. Well, you reported it to them, sir — A. They met me 
there and I pointed the man out to them. 

Q. That was on the 4th. I am talking about the 2nd, now. 
A. No, I don’t think I told them the name. 

Q. Well, you reported it to them? A. That we had this 
situation reported to us by the investigating unit of 

12 the Veterans, and Captain Blick detailed a man to 
meet me there, and I explained to him — 

Q. I don’t think you quite understand my question. By 
reason of this report that had come to you on March 28th, 
29th and 30th, you yourself saw the man do the things which 
you have detailed? A. That is right. 

Q. You did not arrest him? A. No. 

Q. Now, on the 2nd day of April you saw the automobile 
for the first time? A. That is the first time I saw the auto¬ 
mobile. 

Q. On that occasion you didn’t go into see what he did; 
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von simply made note of what the automobile number was ? 
You found the automobile number and the name of the in¬ 
dividual who owned it? A. Yes. 

Q. You then reported to the police department? A. That 
is right. 

Q. Do you say you didn’t at that time tell them what the 
man’s name was, and what the car number was? A. I don’t 
recall whether I told them over the phone or after I met 
him at the Munitions Building. 

Q. You don’t deny that you told them when you first re¬ 
ported it, do you, sir? A. No, I don’t deny that I told 
them. 

13 Q. Then on the 3rd day of April, that was the time 
that you say you saw him again, is that right? A. No, 
on the 3rd day of April is when I notified — that is when I 
notified the Vice Squad of the Metropolitan Police. 

Q. You saw him on the 2nd and notified them on the 3rd? 
A. That is right. 

Q. And you told them this man was coming in daily to the 
Munitions Building, is that right, sir? A. That is right. 

Q. And you are not clear as to whether you gave a name 
at that time, but you gave some type of description and 
made arrangements to meet him in order to point the man 
out? A. Yes. 

Q. On this day of the 4th, you saw him go into the Muni¬ 
tions Building? A. That is right. 

Q. You saw him do nothing on that day at all? A. I saw 
him get out of his car, go into the Munitions Building and 
come out of the Munitions Building. 

Q. On the 4th, at that time did the officer who had been 
sent by Inspector Blick come to you? A. I met the Vice 
Squad at the Munitions Building. 

Q. I see, and you pointed out to them the car? A. 
That is right. 

Q. And all they did was to wait until the man came out to 


14 
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get in the car, and then yon saw them apprehend him ? A. 
That is right. 

Q. Yon heard no conversation between them? A. I heard 
no conversation between them. 

Q. The man at that time did nothing other than enter his 
car? A. When he came out of the building? 

Q. That is right. A. He hadn’t entered it before he was 
apprehended. 

Q. He had not? A. No. 

Q. Was the car locked? A. I don’t know. 

Q. Did yon notice after the time of his apprehension, him 
unlock his car? A. I did not. 

Q. Yon say he was apprehended before he entered the 
car? A. Yes. 

Q. Yon saw the officer put him under arrest? A. I saw 
the officer walk up to him. 

15 Q. How far were you away from him? A. I was 
across the street. 

Q. What officer walked up to him? A. I don’t know. 

Q. What officer arrested him? A. I don’t know. 

Q. Was it Mr. Hutsler who was in the car? A. I don’t 
know. There were four officers in the car, and I don’t re¬ 
member which one arrested him. 

Q. There were four officers came? A. Four officers in the 
cruiser. 

Q. How many of them got out of the car at the time he 
was apprehended? A. If I recall, I believe three of them. 
One stayed behind the wheel. 

Q. And three of them went over to where this man was? 
A. After he was apprehended. 

Q. What did you see after that? A. Nothing other than 
the car turn around in the street and driving towards town. 

Q. Did you see who was in the car when it turned around, 
sir? A. Yes — which car do you mean? 
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Q. The car that belonged to this defendant. A. Mr. 

16 De Bruhl, there was an officer in the car with Mr. 
De Brnhl. 

Q. Had they done anything in that car, in your presence, 
prior to the time you saw the officers walk away? A. No. 

Q. Had they gone into any part of the car or the trunk or 
anything in your presence? A. Not in my presence. 

Mr. Hayes: I think that is all. 

REDIRECT EXAMINATION 
By Mr. Conliff: 

Q. Was the man arrested on April 3rd the same man 
you observed on March 28th, 29th, 30th and April 2nd? A. 
He was. 

Mr. Conliff: Thank you. You may step down. 

(The witness left the stand.) 

Mr. Conliff: Mr. Hutsler. 

Thereupon, 

PAUL H. HUTSLER, 

was called as a witness by counsel for the United States 
and, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
By Mr. Conliff: 

Q. State your full name, please, Mr. Hutsler. A. Paul H. 
Hutsler. 

17 Q. You are a member of the Metropolitan Police 
Department attached to the Vice Squad? A. I am. 

Q. Were you so attached on April 4th of this year? A. 
I was. 

Q. Did you have occasion, Mr. Hutsler, to go to the Muni¬ 
tions Building, located within the District of Columbia on 
that date? A. I did. 
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Q. Tell us the circumstances under which you went there, 
sir. A. I went there in response to a—I went there in re¬ 
sponse to a complaint. 

Q. From whom did you receive the complaint—not the 
name of the person, but from what source? A. From the 
Public Buildings Detective Force. 

Q. And what information did you receive at the time you 
went there, sir? A. A man, colored man, driving a Pontiac 
sedan, the tag number was 21782, I believe—it was parked 
every day on the northeast corner of 20th and Constitution 
Avenue, and he entered the Munitions Building. 

Q. And— A. And they had seen certain packages trans¬ 
ferred to him from the employees of the building. 

18 Q. Now, as a result of receiving this complaint, 
what did you do, sir? A. About one o’clock on April 

4th I and Detective Sergeant Ogle— 

Q. Is that O-g-l-e? A. Yes, sir. 

Q. All right. A. And two other members of the squad 
went to the vicinity of 20th and Constitution Avenue. 

About 1:05 p.m. on the 4th we observed this Pontiac sedan 
parked on the northeast corner of 20th and Constitution 
Avenue. The operator got out, crossed Constitution Ave¬ 
nue and entered the Munitions Building by the west en¬ 
trance. 

About 1:50 p.m., the same date, he came out and ap¬ 
proached his car and got in. Before he could pull away I 
stepped up beside of him and identified myself to him as a 
police officer and asked him what he was doing in the Muni¬ 
tions Building. 

He asked me, he says, “Come around and sit down in the 
car.” 

I went around and sat down and asked him again what 
he was doing in there. He said he went into pick up some 
numbers work. 

I asked him where it was, and he said “In my hip 

19 pocket.” 
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And I said, “Can I see it?” 

And he said, “Yes.” And gave it to me. It was an en¬ 
velope containing some numbers slips— 

The Court: Is there any question about that ? 

Mr. Hayes: No, Your Honor. 

Mr. Conliff: I will not oiler that in evidence, then, if it 
is agreed. 

By Mr. Conliff: 

Q. Did you at any time place the defendant under ar¬ 
rest? A. After I had the numbers slips he had shown me 
then I placed him under arrest. 

Mr. Conliff: You may examine. 

CROSS-EXAMINATION 
By Mr. Hayes: 

Q. You had no warrant, did you? A. No. 

Q. You saw him commit no offense, did you? A. Not 
until he showed me the numbers slips, no, sir. 

Q. At that time you had already indicated to him that 
you were a police officer? A. I identified myself, yes, sir. 

Q. You had shown him your badge? A. Yes. 

20 Q. You told him you were a member of the Metro¬ 
politan Police Department? A. Yes, sir. 

Q. Did you at that time tell him that you should have 
picked him up on Monday but you all had been so busy that 
you hadn’t had a chance to get around to him? A. No, sir. 

Q. Did you as a matter of fact know on Monday about 
this alleged offense being committed? A. I didn’t, no, sir. 

Q. Did your department, as far as you knew, know about 
it? A. What was that? 

Q. Did anyone in your department, any of your chiefs or 
heads, know that— A. I can’t answer that, sir. 

Q. You don’t know? A. No, sir. 

Q. At any rate, on this occasion you saw him do nothing. 
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You made the identification and you say he invited you into 
the car and showed you, voluntarily, that he had numbers 
slips in his possession? A. Yes, sir. 

Q. Did he say that he had simply been standing 

21 there talking to some friends? A. What was that? 

Q. Did he say that he had simply been standing 
there talking to some friends? A. No, sir. 

Q. Now, you say you observed this Pontiac when you 
drove up? A. Not when I first drove up. We sat there 
and waited for a period of time. 

Q. Well, you waited this period of time because you had 
already had identified to you by number the Pontiac car, 
is that right, sir? A. Yes, sir. 

Q. And when the man drove up you were there present? 
A. Yes, sir. 

Q. You saw him get out? A. Yes, sir. 

Q. Was that the only way the car was identified to you 
on that day? A. A description of the man. 

Q. You had a description of the man? A. I did, yes, sir. 

Q. Did you have his name? A. No, sir. 

22 Q. But you had the car number? A. Yes, sir. 

Q. And you attempted to find out the name ? A. At 
that time I hadn’t had time. 

Q. It wasn’t until after that you found out? A. That is 
right. 

Q. Did you have a conversation with Mr. Stoner who pre¬ 
ceded you on the stand today ? A. On that day ? 

Q. Yes. A. Yes, I was there when he explained the situa¬ 
tion to us. 

Q. Explained the situation to you, when? When with 
respect to your coming there did Mr. Stoner explain the 
situation to you? A. Sergeant Ogle and I talked to him at 
21st and Constitution Avenue, but I had previously talked 
to one of the other detectives from the force, the Building 
Guards. 

Q. On that same day? A. Yes. 
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Q. And your information was that this man came there 
regularly each day, is that right, sir? A. Yes, sir. 

Q. Did Mr. Stoner at the time that he had the conversa¬ 
tion with you on that day give you the name of the 

23 man? A. I don’t recall whether he did or not. 

Q. You don’t deny it, do you? A. I don’t deny it. 
Q. You don’t remember it one way or the other? A. 
That is right. 

Mr. Hayes: I have no further questions. 

REDIRECT EXAMINATION 
By Mr. Conliff: 

Q. Was the man you arrested—was that man identified 
to you by Mr. Stoner at any time? A. Only by the tag 
numbers on the car and the description, that is all. 

Q. But did Mr. Stoner at any time indicate to you that 
the man you arrested was the same one he had seen on 
previous occasions? A. I don’t recall whether he did or 
not. 

Q. And as I believe you testified on both direct and cross- 
examination, you saw this car pull up and you saw this 
defendant get out of the car? A. Yes. 

Mr. Conliff: That is all. 

RECROSS-EXAMINATION 
By Mr. Hayes: 

Q. One other question. Did you go into the trunk 

24 of the car on that day ? A. I believe I did, yes, sir. 

Q. And was that at the Munitions Buildings? A. 

No, sir. 

Q. Isn’t it a fact, sir, that at that time you required of 
the man to give you the key to the trunk of his car and 
went in the back of his car, and searched in the back of it, 
sir? A. I believe that was at Police Headquarters. 
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Q. You say you believe that— A. It was at Police Head¬ 
quarters. 

Q. You say specifically it was there, not at the Munitions 
Building? A. That is right. 

Mr. Hayes: I have no further questions. 

Mr. Conliff: That completes the testimony, if Your Honor 
please. 


34 The Court: I know, but let’s be practical about 
these things. I do not think anybody has to drive up 

in a hack or a taxicab to indicate what was going on. 

That is the whole trouble. I have respect for the Fourth 
Amendment, and for the rights of individuals, but as I said- 
before, these cases must be decided upon their own facts. 

Now, there has to be a practical approach to these things. 
You may be right, but under the circumstances of this par¬ 
ticular case I do not agree with you. Therefore the only 
place to have a proper resolution made of the situation, in 
this particular case, is in the Court of Appeals, because 
citing this case or that case is not going to affect the end 
result here. The Supreme Court has said time and time 
again that you and I know predicated upon our experience 
that each individual case of this character must stand on 
its own feet. 

As it stands today, the way I look at it, I think there was 
a valid arrest, and as a consequence everything else that 
followed was correct. It is like the ferry boat coming in to 
the dock. When the ferry boat docks it hits the first post, 
and then it hits all the rest of the posts and finally the boat 
is berthed and the passengers start to debark. 

Mr. Hayes: Would Your Honor allow me an ex- 

35 ception to Your Honor’s ruling? 

The Court: Mr. Hayes, I would be delighted to 
allow you to except. No exception is necessary. Any¬ 
thing I have said here you may certainly take exception to. 
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Mr. Hayes: Well, I certainly take exception to Yonr 
Honor’s ruling. 

The Court: That is right. 

Mr. Hayes: Thank you. 


I will leave it this way also: You know under the rules 
that you can raise this question again before the trial judge. 

Mr. Hayes: That is the only reason I wanted to preserve 
it on the record. I certainly intend to do that, Your Honor. 

•The Court: Certainly, and you have my permission to 
do so. 


40 Mr. Conliff: In this case, if the Court pleases, Mr. 
Hayes some time ago filed a motion for, or, rather, 

a motion to suppress the evidence in the case. Judge Mc¬ 
Guire ruled on it, denied the motion, and it is set for trial 
today. 

Mr. Hayes advises me that he does not concur in Judge 
McGuire’s opinion, and he wants a trial mainly to preserve 
his rights on appeal. 

I do not think there is any real dispute about the facts 
in the case. There may be some minor variance, but not 
any real dispute. So Mr. Hayes has indicated he desires 
a trial by the Court, without a jury, and the Government 
is willing to consent to it, if it meets with Your 

41 ‘ Honor’s approval. 

The Court: Have you advised the defendant, Mr. 
Hayes, as to his right to a jury trial? 

Mr. Hayes: Yes, sir. 

The Court: And he understands his rights fully? 

Mr. Hayes: He does. 

The Court: He desires to waive his right to a jury trial, 
and be tried by the Court? 

Mr. Hayes: That is correct. 

* ** * •%, 
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The Court: Very well. 

Mr. Conliff: Do you think the record show show that the 
defendant personally agrees to that? 

The Court: The defendant has personally signed the 
praecipe. It bears his signature. 

Mr. Conliff: Very well, sir. 


The Court: Paul B. DeBruhl, stand up. (The defend¬ 
ant arose.) 

The Court: Do you understand that you have the 
42 right to a jury trial in this case in which you are 
indicted? •• > 

The Defendant: Yes, sir. 

The Court: Do you wish to waive your right to a jury 
trial and be tried by the Court without a jury? 

The Defendant: Yes, sir. 

The Court: Very well. 


Mr. Hayes: If Your Honor please, in order to preserve 
the defendant’s rights, I wish at this time, and before testi¬ 
mony is taken, to renew my motion to suppress the evidence. 

The Court: The Court will deny your motion. 

Mr. Conliff: Would Your Honor care to hear from the 
Government? 

The Court: The Court is denying the motion, Mr. Hayes, 
on the ground that your motion has previously been argued 
before Judge McGuire and denied. . ... r 

43 Mr. Hayes: I appreciate that. I think the rules 
require me to go through the routine. 

Mr. Conliff: Would you like a short statement, Your 
Honor? 

The Court: Yes. , * .., 
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45 Mr. Conliff: May the Court please, prior to the 
commencement of this trial, I had a conversation with 

Mr. Hayes, and Mr. Hayes advised me he would be willing 
to stipulate for the record that the so-called numbers game 
is a lottery as contemplated by Section 1501, Title 22 of 
the District of Columbia Code, and, further, that so-called 
numbers slips are the type of lottery tickets that are con¬ 
templated by Section 1502 of the District of Columbia Code. 
I thought if we had that stipulation, we would save the 
necessity of offering formal proof at the trial. 

46 The Court: Do you agree to the statement of the 
stipulation, Mr. Hayes? 

Mr. Hayes: That is correct, sir. 

The Court: Very well. 

Mr. Conliff: Mr. Stoner. 

Thereupon, 

DAVID A. STONER 

was called as a witness for and on behalf of the Govern¬ 
ment, and being first duly sworn, was examined and testi¬ 
fied as follows: 


DIRECT EXAMINATION 
By Mr. Conliff: 

Q. Would you state your full name, please, Mr. Stoner? 
A. David A. Stoner. 

Q. That is S-t-o-n-e-r (spells)? A. That is right. 

Q. Where are you employed, Mr. Stoner? A. General 
Service (s) Administration. 

Q. In what capacity? A. Detective. 

Q. Were you so employed on or about April 4th of last 
year, 1951? A. I was. 

Q. And where were you assigned as a detective on that 
date, or prior thereto, sir, shortly prior thereto? 
47 A. An investigation in the Munitions Building. 
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Q. Where is the Munitions Building located? A. 
At 20th and Constitution Avenue. 

Q. Is that building located within the District of Co¬ 
lumbia ? A. Yes. 

Q. Now, directing your attention to the defendant, Paul 
B. DeBruhl, who is seated at the end of the counsel table 
next to Mr. Hayes, his attorney, have you ever seen the 
defendant, Paul B. DeBruhl, in the Munitions Building? 
A. I have. 

Q. When, sir, was the first time you saw him in the Mu¬ 
nitions Building? A. On March 28th. 

Q. Of what year ? A. Of last year, 1951. 

Q. Tell us the circumstances under which you saw him, 
Mr. Stoner? A. On certain information received, I ob¬ 
served the defendant in the Munitions Building on the 28th, 
29th and 30th of March of 1951. 

Q. Well, directing your attention specifically to March 
28th of 1951, where was the defendant when you first saw 
him? A. He was on the second floor, on the first 
48 cross-walk around the third and fourth wings of the 
building. 

Q. What, if anything, was he doing? A. I observed him 
standing around, and numerous people employed in the 
building would walk up to him and hand him pieces of 
paper, and on a couple of occasions I saw paper money. 

Q. And how long would each of these transactions take, 
would you say? A. Oh, just a few seconds. 

Q. Did the defendant have any conversation with these 
people who would come up to him and hand him pieces of 
paper, or, as you say, on some occasions paper money? 
A. I did notice him speak to them, but I couldn’t hear him 
speaking to them. 

Q. I didn’t hear you. A. I would notice he was talking, 
but I couldn’t hear what was said. 

Q. How many people would you say approached him and 
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handed him something on March 28th ? A. I would say five 
or six, maybe seven, while I was observing. 

Q. Was Mr. DeBrahl an employee of that building? A. 
No, he was not. 

Q. Do you know how he arrived at the building 

49 on that occasion? A. He same to the builiing— 

Q. Of your own personal knowledge. A. He came 
to the building in his own car. 

Q. Did you observe that ? A. I did, on one occasion. 

Q. And on what occasion did you see him arrive at the 
building in his own car? A. I forget the date of it now. 
It was on Monday, of April the second. I observed him— 
Well, I will pass that for a moment, if you don’t mind, 
sir. How long would you say he remained in the building 
in March 28th? All of my questions are directed to your 
own personal knowledge, and not to anything anyone told 
you. A. No. It was around 35 to 40 minutes. 

Q. How many people would you say approached him 
during that 35 or 40 minutes? A. Well, I didn’t keep him 
under observation the full time in the building. 

Q. How many people did you observe approach him? 
A. Five, six, maybe seven. 

Q. Did each one of these five, six or seven hand him any¬ 
thing? A. There was articles passed, paper, pieces of 
paper, and on two or three occasions, paper money. 

50 Q. Now, I believe you testified in the beginning of 
your testimony that you saw the defendant again 

on March 29th of 1951 ? A. I did. 

Q. And what did you observe on March 29th? A. Prac¬ 
tically the same thing as on the 28th. 

Q. How long did you have him under observation on the 
29th, sir? A. I didn’t watch him very long, just a few 
minutes, long enough to see that he was the same man. 
The Court: Keep your voice up. 

A. (Continuing) And doing the same thing. 
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Q. (By Mr. Conliff) How many people approached him 
on March 29th ? A. Three or four. 

Q. And did you see any transactions between the defend¬ 
ant and any of these three or four individuals who ap¬ 
proached him ? A. I did. 

Q. What sort of transactions? A. Same as before,— 
papers. 

Q. Did you see any paper money on those occasions? 
A. I don’t recall. 

Q. Now, directing your attention to the third date you 
testified to that you saw him, that is, March 30th, 

51 what did you observe on March 30th? A. I observed 
him in the same vicinity of the building, but I passed 

right on through, I didn’t stand around because— 

Q. When you say you saw him in the vicinity of the 
building, was that on the exterior or inside of the building? 
A. On the inside of the building. 

Q. Did you see any transactions on that date? A. No, I 
didn’t stand around on the 29th— 

Mr. Hayes: Just a minute— 

The Witness: I meant the 30th. 

The Court: He meant the 30th. 

By Mr. Conliff: 

Q. On these three occasions when you saw the defend¬ 
ant, that is, March 28th, 29th and 30th, 1951, all of your 
observations took place inside of the Munitions Building? 
A. Inside of the Munitions Building. 

Q. And that building is located within the District of 
Columbia? A. That is right. 

Q. At 20th and Constitution Avenue? A. That is right. 
Q. Did you see the defendant subsequent to March 30th, 
on a date later than March 30th? A. On a date 

52 later, I saw him on April 2nd. 

Q. Tell us when you first observed him on April 
2nd, that is the same year, last year, 1951? A. That is 
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right. I observed the defendant park his car at 20th and 
Constitution Avenue. 

Q. Was anyone else in the car? A. No. He parked his 
car on the north side of the Avenue, faced west, and came 
across the street to the Munitions Building, went in the 
Munitions Building. I didn’t follow him that day. And 
he was in there for possibly 40 minutes. 

Q. Did you observe him leave the building? A. I did. 

Q. What did he do when he left the building? A. He 
came out and got in his car and went away. 

Q. Did you have occasion to see the defendant on any 
other occasion after April 2nd? A. On April 4th. 

Q. Now, with respect to these four occasions that you 
observed the defendant, did you at any time notify the 
police authorities as to what you observed? A. I did. 

Q. When did you notify the police? A. That was on 
April 3rd. 

Q. That is, the day after April 2nd? A. The day 
53 after April 2nd. 

Q. Now, when did you again observe the defend¬ 
ant, if you did see him on another occasion ? A. I observed 
him the last time on April 4th. 

Q. Tell us the circumstances under which you saw him 
on April 4th, where you saw him first? A. I saw him park 
his car again at 20th and Constitution Avenue, on the north 
side, cross over— 

Q. If I may interrupt you there. When he parked the 
car on April 2nd—excuse me—on April 4th, I believe you 
said this was? A. That is right. 

Q. Did he park in the same vicinity where he parked on 
April 2nd? A. He parked at the same place, same spot. 

Q. Is that a regular parking place ? A. It is not. It was 
in front of a no parking sign near the corner. 

Q. He parked in the same spot both on April 2nd and 
4th? A. He did. 

Q. What time of the day was it he parked on April fourth? 
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A. Oh, I don’t recall now, but I think it was around between 
twelve and one o’clock. 

The Court: What is your answer,—what time ? 

54 The Witness: Between twelve and one, if I am not 
mistaken. I don’t recall. 

By Mr. Conliff: 

Q. Twelve Noon? A. Yes. I don’t recall the exact time 
now. 

Q. I neglected to ask you, sir, what time did you see him 
on these other occasions? A. It was around Noontime. 

Q. On all of these occasions? A. On all of these occa¬ 
sions. 

Q. What happened April 4th, after you saw the defend¬ 
ant park his car across from the Munitions Building? A. 
On April 4th he parked his car at the same place and went 
into the Munitions Building. At that time my supervisor 
was with me, and we didn’t go in. We had notified the 
members of the Vice Squad. 

Q. Had you seen any members of the Metropolitan Police 
Department prior to the time you saw the defendant April 
fourth ? A. Yes. 

Q. Where were these police officers? A. They were in 
their cruiser. 

Q. Where was the cruiser? A. They were cruising around 
the block. 

Q. Did you see the police officers after the defend- 

55 ant entered the Munitions Building? A. I did. 

Q. Where were they at that time? A. They drove 
up in their cruiser to where I was sitting in the car I had. 

Q. Where were you, sir? A. Just above the entrance on 
Constitution Avenue. 

Q. How far would you say the police officers—what did 
the police officers in their cruiser do, were they parked, or 
were they still cruising after the defendant went in the 
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building? A. They were cruising when the defendant went 
into the building. 

Q. Did you see the cruiser, the police car, stop at any 
time? A. Not until they drove up to where I was parked. 

Q. How far were you parked from where the defendant’s 
car was ? A. I would say half a block. 

Q. Then what occurred, sir? A. After the defendant 
went in the building, the cruiser drove up and stopped 
where I was parked in my car, and I told them— 

Q. No what you told them, but what did they do 

56 after you had this conversation? A. They stayed 
there until the defendant came out of the building. 

Q. Did you personally see the defendant come out of the 
building? A. I did. 

Q. What, if anything, occurred when he came out of the 
building? A. He walked to his car, and a member of the 
Vice Squad walked up to him and talked to him. 

Q. At the time the defendant parked his car, was any¬ 
one else in the car? A. There was not. 

Q. At the time he left the building and came back to his 
car, was anyone in his car? A. No. 

Q. Where was the defendant when the member of the 
Vice Squad went up and talked to him? A. He was just 
about to enter his car. 

Q. And were you at the same place you previously tes¬ 
tified to, about half a block away? A. Yes, across the street. 
Q. You did not hear any conversation? A. I did not 
Mr. Conliff: Thank you, sir. You may examine, Mr. 
Hayes. 

57 CROSS-EXAMINATION 
By Mr. Hayes: 

.. Q. Mr. Stoner, you have identified yourself, sir, as being 
a detective assigned at that time to the Munitions Building. 
I presume you had the power of arrest. Did you, sir? A. 
I did. 
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Q. Sir? A. I did. 

Q. And you had the power of arrest on all of the occa¬ 
sions yon referred to, all the time you saw these various 
things going on ? A. That is right. 

Q. Addressing your attention, sir, to the 28th day of 
March, you have indicated to Mr. Conliff that on that occa¬ 
sion you saw some five or six people approach this defend¬ 
ant, how far were you away from him, sir? A. Possibly 
25, 30 feet. 

Q. Did you hear any conversation between him and any 
of these persons? A. No. 

Q. And does that answer apply also to the rest of the 
alleged transactions to which you have made reference? 
You at no time heard any conversation between this de¬ 
fendant and any of the persons you say you saw ap¬ 
proach him? A. That is right. At no time did I hear any¬ 
thing. 

58 Q. With respect to the question of passing any¬ 
thing—you referred to the passing of some pieces of 
paper—I presume at that time you knew nothing about 
what these pieces of paper were, what, if anything, was 
on them, what they consisted of? A. No, I couldn’t see 
what was on the paper. 

Q. How do you identify them, sir, as pieces of .paper, 
could you see enough to do that? A. I could see enough to 
see it was papers. 

Q. You referred also to the fact that on several occasions 
you saw the passing of paper money. Am I to gather from 
that, sir, that on the other occasions you saw no money 
pass ? A. That is right. 

Q. Or nothing you could identify as money? : A.:That is 
right. 

Q. On what occasions, sir, did you see paper money 
passed? A. On the 28th. 

Q. Now, is it confined to the 28th, then? A. That is the 
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only time I observed him long enough at one time to see 
very much of the transaction. 

Q. If I am not mistaken, in answer to Mr. Conliff you 
testified on a couple of occasions you saw paper 

59 money. That, you want to correct now? A. Beg 
pardon? 

Q. You want to correct that now, and indicate you saw 
it only on the 28th of March? A. On the 28th is when I ob¬ 
served the paper money, yes. 

Q. So it wasn’t a couple of occasions—just one occa¬ 
sion? A. Just on one date, but a couple of times. 

Q. When you say a couple of occasions, you mean on 
more than one occasion on the 28th, you saw it ? A. That is 
right. 

Q. But it was confined to the 28th that you saw the money 
pass? A. That I saw anything I could recognize as paper 
money, on the 28th. 

Q. Then after the 28th, you saw him then on the 29th. At 
that time you observed him only for a few minutes? A. 
That is right. 

Q. You saw no actual transactions at that time—or did 
you? A. Other than a couple of pieces of paper. 

Q. No showing of any money at that time? A. No. 

Q. And on the 30th you saw no transactions at all? A. No. 

Q. No did you on the second of April? A. No. 

60 Q. Am I correct, sir ? A. That is right. 

Q. You say on the second of April you saw him 
drive up in his car? A. That is right. 

Q. I presume you saw the number on his car? A. I did. 

Q. And in any report that you made, did you report the 
number? A. I did. 

Q. Sir? A. Yes. 

Q. So that on the third of April, you reported, in what¬ 
ever report you made, including the question of identifica¬ 
tion by way of the number of the tag on the car of the per¬ 
son to whom you made reference—am I right, sir, as to the 
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car in which that person had arrived? A. Yes, I reported 
it. 

Q. Sir? A. I reported the tag number of the car. 

Q. Now, addressing your attention to the fourth, on that 
day, if I understand you, sir, you saw the defendant when 
he arrived at the Munitions Building? A. I did. 

61 Q. And he arrived, I presume, in the same car to 
which you had previously made reference in your 

report to the Vice Squad? A. Same car. 

Q. And at that time, sir, you kept him under observation 
only so long as he went into the Munitions Building? A. 
That is right. 

Q. You did not follow him in and knew nothing of any 
transaction on that day? A. That is right. 

Q. And on that day, if I understand you correctly, you 
saw the Vice Squad people when they arrived? A. I did. 

Q. And that was prior to the time the defendant arrived ? 
Am I right? A. Yes, they were there before he arrived. 

Q. And did you then keep the Vice Squad under observa¬ 
tion, so you know from your point of view they did not go 
into the Munitions Building? A. Yes. 

Q. And when the defendant came out of the Munitions 
Building, all that was done, in either your presence or the 
presence of the Vice Squad, was to watch him walk over to 
his car? A. That is right 

62 Q. And then one of the gentlemen from the Vice 
Squad, you say, approached him? A. That is right. 

Q. You were too far away to hear any conversation, I 
understood you to say? A. That is right. 

Q. Did you see them display anything? A. No. 

Q. So that if there were a display of any badge or show¬ 
ing of authority, you didn’t see it from where you were? 
A. That is right. 

Q. How many of them got out of the car? A. There was 
only one approached him. 

Q. And that was Mr. Hutsler, the gentleman you have 
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seen this morning in the other room, is that right? A. Yes, 
sir. 

The Court: Keep you voice up. 

Q. (By Mr. Hayes) After that time, what became of the 
defendant? Did they leave the place in your presence? A. 
They left the vicinity in my presence. 

Q. And in what way? A. In Mr. DeBruhl’s car. 

Q. And who went with him? A. The officer that ap¬ 
proached him at the car. 

Q. Did any other officer from the Vice Squad go 

63 over to the car during the period you had him under 
observation? A. Did not. 

Q. First of all, sir, how many people were in the Vice 
Squad car? A. There were four. 

Q. Four. No one, then, went over except Mr. Hutsler? 
A. That is right. 

Q. The two of them left in Mr. DeBruhl’s car? A. They 
did, sir. 

Mr. Hayes: I think I have no further questions. 

The Court: Mr. Conliff? 

REDIRECT EXAMINATION 
' By Mr. Conliff: 

Q. Mr. Stoner, did you, after you observed the defendant 
park his car on April fourth across from the Munitions 
Building—I believe you have previously testified you saw 
the police cruiser cruising around prior to the time he ar¬ 
rived, is that correct, sir? A. That is correct. 

Q. Did you have any conversation with the police officers 
relative to the defendant when he was in the building, or 
prior to the time he came out ? A. Prior to the time he came 
out? Yes. 

Q. Did you identify him to them? A. I did. 

64 Mr. Hayes: I will not object to it, but I think it is 
probably a good way of getting the conversation in 

without actually doing it, but I will not object. Mr. Conliff 
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asked him if he could identify him, but I will not object. 

The Court: You do object? 

Mr. Hayes: Probably there is no need of objecting. 

The Court: Very well. 

Mr. Conliff: Thank you, Mr. Stoner. 

(Witness excused.) 

Mr. Conliff: Mr. Hutsler. 

Thereupon, 

PAUL H. HUTSLER 

was called as a witness for and on behalf of the Government 
and, being first duly sworn, was examined and testified as 
follows: 


DIRECT EXAMINATION 
By Mr. Conliff: 

Q. Your name, sir, is Paul H. Hutsler, H-u-t-s-l-e-r 
(spells) ? A. Yes, sir. 

Q. What is your occupation, Mr. Hutsler? A. Metro¬ 
politan Police Department, Precinct Detective. 

Q. Directing your attention to April 4th of last year, 
1951, were you attached to the Vice Squad of the 
65 Metropolitan Police Department? A. I was. 

Q. Directing vour attention again to April 4th of 
1951, did you have occasion to go to the vicinity of the 
Munitions Building, located at 20th and Constitution Ave¬ 
nue, Northwest, in the District of Columbia? A. Yes, sir. 

Q. What was the occasion of your going there, sir ? A. 
On a complaint from the Public Buildings. 

Q. All right, sir. What time did you go to the vicinity 
of the Munitions Building? A. Around twelve-fifteen. 

Q. In the afternoon? A. Yes, sir. 

Q. And was anyone with you? A. Yes, sir. 

Q. Who? A. There was Sergeant Ogle, Detectives Shade 
and Cox. 

Q. S-h-a-d-e (spells) ? A. Yes, sir. 
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Q. And what, if anything, did you observe when you ar¬ 
rived in the vicinity of the Munitions Building? A. At 
twelve-fifteen? 

Q. Yes, sir. A. We interviewed the detectives from the 
Public Works at that time. 

66 Q. Did you see Mr. Stoner? A. Yes, sir. 

Q. And after interviewing Mr. Stoner, did you do 
anything? A. We waited in the vicinity until 1.05 p.m., 
when we observed an automobile—the tag number was 
2-1782, Pontiac sedan, approach and park at 20th and Con¬ 
stitution Avenue, and the operator got out of the auto¬ 
mobile, entered the Munitions Building by the west en¬ 
trance. 

Q. Did you at that time see the operator of the auto¬ 
mobile good enough to identify him? A. Yes, sir. 

Q. Do you see him here today ? A. Yes. 

Q. Where is he? A. Sitting at the counsel table, along¬ 
side of Mr. Hayes. 

Q. And did you keep the car under observation after the 
defendant entered the Munitions Building? A. Yes, sir. 

Q. And did there come a time that the defendant re¬ 
turned to the automobile? A. He did. Yes, sir. 

Q. How long a time, sir? A. At approximately 1:50 
p. m. 

67 Q. How long, sir, have you been on the Vice Squad ? 
A. I served on the Vice Squad at that time. It was 

approximately nine months. I have been on eighteen 
months altogether. 

Q. On the Vice Squad prior to that time? A. Yes, sir. 

Q. And during those eighteen months, have you worked 
on so-called numbers games, lottery cases? A. Yes, sir. 

Q. And as the result of your experience in eighteen 
months working on lottery cases, do you know, sir, of your 
own knowledge, as to the usual time numbers bets are col¬ 
lected? A. Yes, sir. 

Q. What time? A. Well, the pickup men run from twelve 
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until just before the first race. Sometimes it is two o’clock 
or three o’clock, according to the track on which they are 
taken. 

Q. I believe you testified, sir, you saw the defendant leave 
the Munitions Building and come back toward his auto¬ 
mobile 1 ? A. Yes, sir. 

Q. Did you do anything when you saw him at that time ? 
A. As he approached the automobile, I had been standing 
away from the car, and as I got to the automobile he 

68 had opened the door and had just seated himself. I 
identified myself as a member of the Metropolitan 

Police Department. 

Q. Were you in civilian clothes, or uniform? A. Civilian 
clothes. 

Q. How did you identify yourself ? ‘ A. I showed him my 
badge. 

Q. And did the defendant say anything when you showed 
him the badge? A. Why, previously, before he said any¬ 
thing, I asked him what he was doing in the Munitions 
Building. 

Q. Now, at the time you asked him what he was doing 
in the Munitions Building, was he in his automobile, or 
outside ? A. He was in his automobile. 

Q. What did he reply when you asked him what he was 
doing in the Munitions Building? A. He asked me to come 
around and sit down inside the automobile. 

Q. Did you accept the invitation? A. Yes, sir. 

Q. And where was he seated? A. He was seated under¬ 
neath the driver’s wheel, on the left side of the car. 

69 Q. Where were you seated? A. On the right. 

Q. WTiat conversation, if any, did you have with 
the defendant at that time? A. I asked him again what 
he was doing in the Munitions Building, and he said “You 
know what I was doing in there.” I said “Where is the 
work?” and he reached in his left hip pocket, or his pocket 
back here (indicating), and pulled out 11 envelopes con- 
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taming a quantity of numbers slips, approximately $83.25 
in money, and the 11 envelopes, collectively. 

Q. Did you have any further conversation with him after 
he handed you these eleven envelopes? A. Well, I asked 
him who he worked for, and he told me he turned into a 
(woman) on U Street. That is all. 

Q. Is that the substance of the conversation? A. Yes, sir. 

Mr. Conliff: If the Court please, I have rather numerous 
papers here, and if it does not meet with any objection from 
Mr. Hayes, and with the Court’s approval, I would like to 
have these marked Government Exhibit No. 1, and that is 
the contents of the envelopes—just to keep them in order, 
if Mr. Hayes has no objection. I can introduce them sepa¬ 
rately, if there is objection. 

Mr. Hayes: No, I think the method of his offering them is 
not objectionable to us. 

70 The Court: Very well. 

Mr. Hayes: Mr. Conliff in his opening statement 
made some suggestion with respect to numbers slips. I do 
want the Court to see them. 

Mr. Conliff: Oh, yes. 

Mr. Hayes: I do not object to the manner in which he 
offers them. 

Mr. Conliff: Thank you, sir. I thought, then, we could 
call Government Exhibit No. 1 the contents of the envelope 
marked Government’s Exhibit No. 1 

(Thereupon, the papers and envelope were marked Gov¬ 
ernment’s Exhibit No. I) 

By Mr. Conliff: 

Q. Mr. Hutsler, at this time I show you certain papers 
which have been marked as the contents of Government Ex¬ 
hibit No. 1. I will ask you, sir, to examine those papers and 
tell us, please, whether you have ever seen them before? 
A. These are the slips that Mr. DeBruhl turned over to me 
in his automobile. 
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Q. Now, you mentioned in your testimony that he turned 
over to you certain envelopes. I don’t recall the number. 
A. There were eleven of them, sir. 

Q. Are those envelopes included among those pa- 

71 pers? A. Yes, sir. 

Q. Now, I believe you testified, too, that the enve¬ 
lopes contain certain numbers slips? A. Yes, sir. 

Q. Would you pick out a few of the items you describe 
as numbers slips, please? A. (Witness does as requested.) 

Mr. Conliff: May the record show, if the Court please, that 
the witness handed me twelve slips of paper? I will show 
them to Mr. Hayes? 

(The papers were shown to Mr. Hayes, who examined 
them.) 

Mr. Conliff: Would the Court like to examine them? 

The Court: Yes. You may proceed. 

By Mr. Conliff: 

Q. These twelve slips of paper that you handed me, what 
would you describe those papers as? A. They are numbers 
slips. 

Q. And all of these papers you have described, including 
these twelve separate slips, and which have been marked 
as the contents of the envelope marked Government Exhibit 
No. 1, are all of these papers the papers that were given 
to you by the defendant at the time you sat in his automobile 
and asked him what he did with his work? A. They 
are. 

72 Mr. Conliff: At this time, if the Court please, I 
formally move the introduction into evidence of the 

contents of the envelope marked as Government Exhibit 
No. 1. 

Mr. Hayes: Your Honor will understand that is over my 
objection. I have already made the objection with respect 
to the suppression, and naturally at this time I object. . 
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The Court: The Court will overrule vour objection and 
admit them in evidence. 

(Thereupon, the papers heretofore identified as the con¬ 
tents of Government Exhibit No. 1, were received in evi¬ 
dence.) 

By Mr. Conliff: 

Q. Now, I believe you said, sir, that the defendant also 
gave you certain money? A. Yes, sir. 

Q. Or, rather, these envelopes contained certain money? 
A. Yes, sir. 

Q. What amount of money was it ? A. $83.25. 

Q. How was the money, was it in bills, or change? A. Bills 
and change together. 

Mr. Conliff: If the Court please, I have another exhibit 
which I would like to have marked, if Mr. Hayes has no 
objection. This is a little unusual procedure, but it may 
be the more simple one, to have this marked contents of 
envelope marked as Government Exhibit No. 2 
73 The Court: There is no objection, Mr. Hayes? 

Mr. Hayes: I make no objection. 

The Court: Very well. 

(Thereupon, the envelope containing the money above 
referred to was marked and received in evidence as Govern¬ 
ment Exhibit No. 2.) 

Mr. Hayes: My friend has asked me to stipulate it con¬ 
tains $83.25. That is going a little distance. If he says 
so, I will. 

Mr. Conliff: The envelope is sealed, and rather than have 
the officer count it, if counsel would stipulate that this enve¬ 
lope contains the money testified to, that will be sufficient. 

Mr. Hayes: You may assume Mr. Hayes has so stipulated. 

Mr. Conliff: For the purpose of the record, it is stipulated 
that the envelope marked Government Exhibit No. 2, the 
contents thereof is the money obtained by Officer Hutsler 
at the time he talked with the defendant. 
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Mr. Hayes: It doesn’t need to be stipulated that— 

The Court: The question is the identification of the con¬ 
tents of the envelope, Mr. Hayes. Will you stipulate that 
the contents of the envelope are the bills or money that was 
turned over to this witness by the defendant? 

Mr. Hayes: Yes. 

Mr. Conliff: I move, if the Court please, that the 

74 contents of Government Exhibit No. 2 be received 
in evidence. 

Mr. Hayes: That is likewise over my objection. 

The Court: The objection is overruled. The exhibit will 
be admitted. 

(Thereupon, the contents of the envelope, Government Ex¬ 
hibit No. 2, were received in evidence.) 

By Mr. Conliff: 

Q. What did you do with the contents of Exhibit No. 2, 
and Government Exhibit No. 2, after you obtained them 
from the defendant Mr. Hutsler? A. They were taken to 
police headquarters and turned in to the Property Clerk of 
the Metropolitan Police Department. 

Mr. Conliff: Thank you, sir. You may examine, Mr. Hayes. 

CROSS-EXAMINATION 
By. Mr. Hayes: 

Q. Mr. Hutsler, you said you had no warrant for this 
man’s arrest, did you, sir? A. No, sir. 

Q. When, sir, did you get information regarding this de¬ 
fendant? A. I received it at twelve-fifteen that day. 

Q. Twelve-fifteen the day of the arrest? A. Yes, 

75 sir. 

Q. Do you know, sir, as to whether or not any in¬ 
formation had been obtained by your office prior to that 
time? A. I don’t know. No, sir. 

Q. At any rate, so far as you were concerned, no informa- 
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tion came to you until that day? A. Yes, sir; that is right. 

Q. Do I understand you to say that when you got there 
about twelve-fifteen, you went then and talked to the two 
gentlemen who represented the Munitions Building? A. 
Public Works. 

Q. Public Works? A. Yes, sir. 

Q. And that, as I understand you, was prior to the time 
that the defendant arrived on the scene ? A. Yes, sir. 

Q. Of that you are positive, I presume? A. Yes, sir. 

Q. Now, did you have any conversations with these gentle¬ 
men representing the Munitions Building any time after 
that on that day? A. No, sir. 

Q. And this interview to which you make reference, was 
that had in the presence of the other gentlemen of the Vice 
Squad, Messrs. Ogle, Shade, and Cox? A. Yes, sir. 
76 Q. When the defendant arrived on the scene, you 
saw him commit no misdemeanor in your presence, 
did you, sir? A. No, sir. 

Q. Up until the time, sir, that you displayed to him your 
badge, did you see him commit any misdemeanor? A. No, 
sir. 

Q. Now, when you displayed your badge to him, did you 
indicate to him that he was under arrest? A. No, sir. 

Q. But you did say to him that you were a member of the 
Metropolitan Police Department, and displayed a badge to 
him? A. Yes, sir. 

Q. Is that right, sir? A. Yes, sir. 

Q. And asked him what he was doing in the building? 
A. Yes, sir. 

Q. Now, he displayed nothing to you until the time that 
you had shown him your badge? Am I correct as to that? 
A. Yes, sir. 

Q. And it was after you had identified yourself as a mem¬ 
ber of the Metropolitan Police Department that he then 
showed you the things which you have testified to that he 
had on his person? A. After I had gotten in the car, yes. 
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Q. After you had gotten into the car. And you 

77 then took him to the precinct and booked him? .A. 
Police headquarters. 

Q. Police headquarters; and booked him for what offense ? 
A. Operating a lottery, possession of numbers slips. 

Q. That was your original booking? A. Yes, sir. 

Q. Do you have any knowledge of information being fur¬ 
nished to the Department of the number of this man’s 
automobile? A. Not until that day. 

Q. Well, you didn’t need the number furnished to you on 
that day. The man was there then, wasn’t he? A. Yes, sir. 

Q. My question, sir, is, did you have knowledge the num¬ 
ber had been furnished to the Department prior to that time ? 
A. No, sir; I didn’t. 

Q. Were you in charge of the squad? A. No, sir. 

Q. Who was in charge ? A. Sergeant Ogle. 

Q. Did Sergeant Ogle participate in this in any wise? 
A. Sergeant Ogle and the other detectives, Shade and 

78 Coff (Cox?) were parked back down Constitution 
Avenue in the cruiser when the defendant pulled up 

and parked and started to—and went across the street. 
I got out and stood close to his automobile as I could with¬ 
out being conspicuous at the time. 

Q. My question is, did they participate in it, other than 
sit in the automobile? A. No. 

Q. No other officer came to the car and participated in 
what you referred to? A. No, sir. 

Mr. Hayes: I have no further questions. 

The Court: Mr. Conliff? 

' i ' v 

v. • » * 

REDIRECT EXAMINATION :~ 

By Mr. Conliff: 

Q. Mr. Hutsler, why did you go and wait near this par¬ 
ticular car? A. To question the man when he came back as 
to his activities in the Munitions Building. 
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Q. I understand that, sir, but why did you go to this par¬ 
ticular car? A. I had the tag number of his car as being 
the one that was suspected of picking up numbers in the 
Munitions Building. 

Q. Ad you had that tag number prior to the time you went 
over to the car and waited for the defendant to return 

79 to the car? A. Yes, sir. 

Q. Did you have anything other than the tag num¬ 
ber of the car? A. Just a description of the car and of the 
man. 

Q. Did the description of the man fit the defendant? 
A. Yes, sir. 

Mr. Conliff: Thank you. 

Mr. Hayes: I have no further questions. 

The Court: Step down. 

(Witness excused.) 

Mr. Hayes: I wonder whether or not Your Honor would 
allow me to recall Mr. Stoner for a question which I had 
forgotten? 

The Court: Has the Government completed its case? 

Mr. Conliff: I was about to rest my case, sir. I have no 
objection. 

The Court: Very well. 

Mr. Conliff: Excuse me a moment. May I address the 
Court ? 

The Court: You may. 

Mr. Conliff: Just a matter of procedure, I am somewhat 
at a loss to know whether Mr. Hayes is recalling Mr. Stoner 
for further cross-examination, or whether he is calling him 
as his own witness. 

80 Mr. Hayes: Well, I have indicated it was further 
cross-examination. 

Mr. Conliff: I wasn’t sure. 

The Court: Very well. 

Thereupon— 
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DAVID A. STONER 

a witness called for and on behalf of the Government was 
recalled and, having been previously dnly sworn, was ex¬ 
amined and testified fnrther as follows: 

CROSS-EXAMINATION (Continued) 

By Mr. Hayes: 

Q. Mr. Stoner, yon testified before— 

The Court: Ask the witness his name. 

The Witness: David A. Stoner. 

The Court: Very well. Go ahead. 

By Mr. Hayes: 

Q. Mr. Stoner, yon previously testified you notified the 
Police Department on the third of April. That was the day 
before the arrest was made. A. I did. 

Q. Will you tell me, sir, who you notified? A. Inspector 
Glick. 

Mr. Hayes: I have no further questions. 

Mr. Conliff: No questions. 

• ••••••••• 

81 The Court: The Court feels it must adopt the rul¬ 
ing of Judge McGuire on the motion to suppress. 
The Court accordingly denies the defendant’s motion to 
dismiss. I understand you have no evidence, Mr. Hayes. 
Mr. Hayes: No, sir. 

The Court: Very well. The Court finds this defendant 
guilty as charged in the indictment. 

The Court will refer the case to the Probation Officer for 
pre-sentence investigation. 


i 
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82 Filed in Open Court May 7,1951. Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Criminal Term 

(Grand Jury Impanelled April 3, 1951 and Sworn in 

April 4, 1951) 

The United States of America 


v. 

Paul B. DeBruhl 

Criminal No. 733-51. Grand Jury No. 614-51 
Vio. 22 D.C.C. 1501, 1502 

The Grand Jury charges: 

On or about April 4, 1951, within the District of Co¬ 
lumbia, Paul B. DeBruhl was concerned as owner, agent 
and clerk, and in other ways, in managing, carrying on and 
promoting a lottery known as the numbers game. 

Second Count: 

On or about April 4, 1951, within the District of Colum¬ 
bia, Paul B. DeBruhl knowingly had in his possession cer¬ 
tain tickets, certificates, bills, slips, tokens, papers and 
writings, used and to be used, and adapted, devised and 
designed for the purpose of playing, carrying on and con¬ 
ducting a lottery known as the numbers game. 

(s) George Morris Fay. 





39 


83 Filed May 11,1951. Harry M. Hull, Clerk 

PLEA OF DEFENDANT 

On this 11th day of May, 1951, the defendant Paul B. 
DeBruhl, appearing in proper person, being arrigned in 
open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

The defendant is granted leave within Five (5) Days to 
file motions. 

By direction of Henry A. Schweinhaut, Presiding 
• Judge, Criminal Court #4. Harry M. Hull, Clerk, 
by (s) Paul B. Cromelin, Jr., Deputy Clerk. 

Present: United States Attorney, by Raymond Baker, As¬ 
sistant United States Attorney. Thomas O’Neal, Offi¬ 
cial Reporter. 


84 Filed May 17, 1951. Harry M. Hull, Clerk 

MOTION TO SUPPRESS EVIDENCE 

Comes now the defendant, Paul B. DeBruhl, by his at¬ 
torneys Cobb, Howard and Hayes and moves the Court to 
suppress the evidence seized from him on, to wit, April 4, 
1951, at the time of an unlawful arrest of him at the hands 
of members of the Metropolitan Police Department. This 
defendant sets forth that the arrest was made without war¬ 
rant and at a time when neither felony nor misdemeanor 
was being committed by him in the presence of the arrest¬ 
ing officers. The details of the arrest are outlined in the 
affidavit of the defendant attached hereto and pray to be 
considered as a part hereof. Defendant sets forth that the 
seizure of the property outlined in the affidavit was unlaw¬ 
fully made and in violation of the constitutional rights of 
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this defendant and property belonging to him was unlaw¬ 
fully taken and is being presently held by the Metropolitan 
Police Department or the Office of the District Attorney 
with the apparent purpose of using the same as evidence 
against the defendant herein. 

The defendant, through his counsel, moves the Court to 
suppress the said evidence. 

Cobb, Howard and Hayes, 613 F Street, N.W., Wash¬ 
ington, D. C., by (s) George E. C. Hayes. 


85 Filed May 17,1951. Harry M. Hull, Clerk 

SUPPORTING AFFIDAVIT 

District of Columbia, ss.: 

I, Paul B. DeBruhl, being first duly sworn according to 
law, on oath, depose and say: 

That on to wit, April 4,1951, at or about 2 o ’clock, p. m., 
as I came out of the Munitions Building, in the District of 
Columbia, and as I was about to unlock and enter my auto¬ 
mobile, I was approached by an officer of the Metropolitan 
Police Department, whose name I have come to learn to be, 
Officer Hustler, and he displayed to me his badge and stated 
to me that I was under arrest. Upon my inquiry as to what 
I was being arrested for he stated that the Police Depart¬ 
ment had received a complaint that I was coming in and out 
of the building collecting numbers. He then required me to 
turn over to him the contents of my pockets and took from 
me some ten (10) or twelve (12) envelopes, containing slips 
and approximately Eightv-three Dollars ($83.00) in money. 
He thereupon got into my outomobile and required me to 
drive him to Police Headquarters, where I was booked on a 
charge of violating the lottery statute, known as the num¬ 
bers game. The officer had no warrant for my arrest, nor 







was any act of any kind or character committed by me in 
the officer’s presence except as hereinbefore outlined. 

(s) Paul B. DeBruhl. 

Subscribed and sworn to before me this 12th day of May, 
1951. (s) Don Lockett Young, Notary Public, D. C. 


86 Filed Oct. 8,1951. Harry M. Hull, Clerk 

OPPOSITION TO MOTION TO SUPPRESS 

EVIDENCE 

Comes now the United States by its attorney, the United 
States Attorney, and opposes defendant’s Motion to Sup¬ 
press Evidence for the reasons contained in the attached 
memorandum of points and authorities. 

(s) George Morris Fay, United States Attorney. 

• ••••••••• 


91 Filed Jan. 16,1952. Harry M. Hull, Clerk 

On this 16th day of January, 1952, came the Attorney of 
the United States; the defendant in proper person, and by 
his attorney, George E. C. Hayes, Esquire; whereupon, the 
defendant states to the Court that he wishes to waive his 
right to trial by jury; thereupon, the defendant does waive 
his right to trial by jury with consent of the United States 
and approval of the Court; whereupon the trial by Court is 
begun, and the Court, after hearing of the evidence, finds 
the defendant Guilty as indicted. 

The case is referred to the Probation Officer, and the de¬ 
fendant is permitted to remain on Bond pending sentence. 

By director of Edward A. Tamm, Presiding Judge, 
Criminal Court #2. 
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93 Filed Feb. 15, 1952. Harry M. Hall, Clerk 

NOTICE OF APPEAL 

(Name and address of appellant) Paul B. DeBruhl. 

(Name and address of appellant’s attorney) George E. 
C. Hayes, 613 F St. N.W. 

(Offense) Violation, Lottery Statute. 

(Concise statement of judgment or order, giving date, 
and any sentence) Finding January 16, 1952, guilty—sen¬ 
tence—February 15, 1952, 4 mos. to 16 mos. 

(Name of institution where now confined, if not on bail) 
(-)• 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit 
from the above-stated judgment. 

(s) Paul B. DeBruhl, Appellant, (s) George E. C. 
Hayes, Attorney for Appellant. 

(Date) Feb. 15, 1952. 


94 Filed Mar. 24,1952. Harry M. Hull, Clerk 

ORDER 

Upon good cause shown and same being to the satisfaction 
of the Court, it is by the Court this 24th day of March, 1952, 
Ordered that the time for the filing of the designation of 
record and the reporter’s transcript of testimony in the 
above entitled cause, be and the same hereby is continued to 
and including Monday, March 31,1952. 

(s) Edward A. Tamm, Judge. 
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95 Filed Apr. 3, 1952. Harry M. Hall, Clerk 

ORDER 

Upon consideration of the oral motion of counsel for the 
defendant to correct the docket entry extending the time 
of filing the transcript of record and proceedings in this 
cause to read April 8, 1952 instead of March 31,1952, said 
entry having been erroneously made, it is by the Court this 
3rd day of April, 1952, 

Ordered, that the docket entry in the above entitled cause 
be and the same hereby is corrected to read “April 8th, 
1952’ ’ instead of March 31,1952. 

(s) Edward A. Tamm, Judge. 


96 Filed Apr. 4, 1952. Harry M. Hull, Clerk 

DESIGNATION OF RECORD 

The Clerk will please prepare a Designation of Record 

in the above entitled cause to consist of the following: 

•• » 

1. The Indictment. 

2. The Arraignment and Plea. 

3. Motion to Suppress Evidence and Affidavit in Support 
thereof. 

4. Opposition to Motion to Suppress Evidence and Memo¬ 

randum of Points and Authorities in Opposition to Motion 
to Suppress. Evidence. . • : * 

. * f ; n • 

5. Denial of the Motion. 

• . •** * i ' 

4 „ * V « 

6. Judgment and Sentence. v ■ 

7. Notice of Appeal. 

8. Order Extending time for filing the Designation of 
Record and Transcript to April 8th, 1952. 
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9. Transcript of proceedings. 

10. This Designation. 

(s) George E. C. Hayes, 613 F Street, N.W., Attor¬ 
ney for Defendant. 


97 Filed Apr. 4, 1952. Harry M. Hull, Clerk 

ORDER EXTENDING TIME WITHIN WHICH 
TO FILE RECORD ON APPEAL 

Upon application of the defendant and for good cause 
shown, it is by the Court this 4th day of April, 1952, 
Ordered that the time within which record may be filed 
in the United States Court of Appeals for the District of 
Columbia Circuit be and the same is hereby extended to 
April 16,1952. 

By the Court: (s) Edward A. Tamm, Judge. 
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STATEMENT OF QUESTION PRESENTED 

Whether the trial court correctly denied a motion to sup¬ 
press evidence seized as an incident to an arrest when it ap¬ 
peared that: 

(1) The arresting officer had information that the appel¬ 
lant was picking up numbers slips in a certain locality, 
which information was received from a wholly reliable in¬ 
formant who had observed the appellant for four days fol¬ 
lowing a routine consistent with the recognized function of 
a * 1 pick-up ’’ man in the numbers game; 

(2) The arresting officer had personally observed the ap¬ 
pellant for one day, during which time he was able to cor¬ 
roborate much of the information previously received from 
his informant, and, in addition, to discern for himself that 
the appellant was following the customary routine of a 
numbers man. 
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®ntteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,389 

Paul B. DeBruhl, appellant 


v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

On May 7, 1951, a two-count indictment was filed against 
the appellants The first count charged the appellant with 
managing, carrying on and promoting a numbers game on 
April 4, 1951, in violation of D. C. Code (1940) § 22-1501. 
The second count charged that the appellant knowingly had 
in his possession on April 4,1951, certain slips used in car¬ 
rying on the numbers game, in violation of D. C. Code (1940) 
§ 22-1502. (App. 38.) The appellant’s pre-trial motion to 
suppress the evidence seized at the time of his arrest was 
denied without prejudice to its renewal at the trial (App. 
13, 14). At trial the appellant elected to be tried with¬ 
out a jury (App. 15), and renewed his motion to suppress, 
which was again denied (App. 15). Appellant then stood 
on his motion and offered no defense. He was found guilty 
as charged, and was sentenced to concurrent terms of im- 


( 1 ) 
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prisonment of four to sixteen months on the first count and 
four months on the second count (R. 92). 

The only question involved in the case is whether the 
police officer who arrested the appellant had probable cause 
to believe that he was engaged in the commission of a fel¬ 
ony, for he was obviously guilty if the numbers slips which 
the officer seized from his person upon arresting him were 
admissible in evidence. The evidence introduced by the 
Government to show that the officer did have probable cause 
mav be summarized as follows: 

m 

David A. Stoner, a detective for the General Services Ad¬ 
ministration, United States Government, testified that he 
received a complaint from the investigation unit of the Vet¬ 
erans Administration that a person was engaging in suspi¬ 
cious activity in a corridor of the Munitions Building, 
Twentieth Street and Constitution Avenue, NAV., gathering 
around him during the noon lunch-hour period each day 
various Veterans Administration personnel employed in 
the building (App. 16, 17, 21). 

At mid-day on March 28, 1951, after receiving the above 
noted information, Detective Stoner proceeded to the Muni¬ 
tions Building, stationed himself in a position where he 
could observe the suspicious activity that had been reported 
to him, and there saw’ the appellant for the first time (App. 
17). He observed the appellant intermittently for thirty- 
five or forty minutes (App. 18), during which time he saw 
from five to seven persons approach said appellant and 
hand him pieces of paper (App. 17). During the course of 
these transactions, Stoner was also able, on several occa¬ 
sions, to see money in the form of paper bills handed to the 
appellant (App. 17, 18). 

During the noon-hour of March 29, 1951, Stoner again 
saw the appellant in a corridor of the Munitions Building, 
engaging in precisely the same activity as that which was 
observed by him on the previous day (App. 18, 19). 

On March 30,1951, Stoner noted the appellant’s presence 
in the Munitions Building during the noon-hour, but did 




not pause to observe the consummation of any transactions 
(App. 19). 

' During the noon-hour of April 2, 1951, Stoner stationed 
himself outside the Munitions Building (App. 20). While 
there situated he saw the appellant park his car at Twentieth 
Street and Constitution Avenue, and enter the building in 
question (App. 20). The license number and make of the 
car were noted (App. 25). Approximately forty minutes 
after his entrance, the appellant left the building, entered 
his automobile and drove off (App. 20). 

On April 3, 1951, Detective Stoner contacted Inspector 
Blick of the Metropolitan Police Department, informing 
the latter of the appellant’s activities in the Munitions 
Building as theretofore observed by him (App. 20). 

On April 4, 1951, Stoner again located himself outside 
the Munitions Building to await the arrival of police offi¬ 
cers and the appellant (App. 20). The officers were the 
first to appear, at which time they made contact with Stoner 
(App. 28, 33, 34). Subsequently the appellant arrived at 
Twentieth Street and Constitution Avenue, parked his car 
and entered the Munitions Building (App. 21). Upon the 
appellant’s entrance into the building the police officers, 
who to this time had been cruising in their squad car in 
the general vicinity of Twentieth Street and Constitution 
Avenue, proceeded to Detective Stoner’s observation point 
where they remained until the appellant left the building 
(App. 21, 22). During this waiting period, the identity 
of the appellant was confirmed by Stoner (App. 26). 

After the appellant left the Munitions Building on April 
4, and as he was about to enter his automobile, Detective 
Stoner observed a police officer approach the appellant 
and engage him in conversation (App. 22). He later ob¬ 
served the officer enter the car and subsequently depart 
with the appellant (App. 26). 

Police Officer Hutsler testified that at approximately 
12:15 p.m. on April 4, 1951, he and three other officers, in 
response to Detective Stoner’s complaint, went to the vicin¬ 
ity of the Munitions Building (App. 27). Upon their arrival, 
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the officers interviewed Stoner who described to them the 
appellant, his automobile, and his activities. (App. 28, 33, 
34). At 1:05 p.m. Officer Hutsler observed a car, bearing 
the license number and answering the description given 
him by Stoner, park at Twentieth Street and Constitution 
Avenue (App. 2S). The officer further observed the ap¬ 
pellant leave his car and enter the Munitions Building 
(App. 28). At 1:50 p.m. the appellant left the Munitions 
Building and returned to his car, and, as he prepared to 
seat himself therein, was approached by Officer Hutsler 
who had been standing nearby. Prior to engaging in a 
conversation with the appellant, Hutsler identified him¬ 
self as a member of the Metropolitan Police Department. 
(App. 29.) The appellant was then asked to explain the 
circumstances of his presence in the Munitions Building. 
The appellant replied by inviting the officer into the car. 
The invitation was accepted and the question repeated. 
(App. 29.) Officer Hutsler testified that after he had 
seated himself in the appellant’s car the following con¬ 
versation transpired: “I asked him (appellant) again what 
he was doing in the Munitions Building, and he said ‘You 
know -what I was doing in there.’ I said ‘Where is the 
work?’ and he reached into his left pocket • • • and pulled 
out 11 envelopes containing a quantity of numbers slips, 
approximately $83.25 in money, and the 11 envelopes, col¬ 
lectively.” (App. 29, 30). 

On cross-examination, Officer Hutsler testified that he 
did not have a warrant for the appellant’s arrest (App. 
33). 

STATUTES INVOLVED 

The pertinent provisions of the District of Columbia 
Code are as follows: 

$ 22-1501. If any person shall within the District 
keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, 
carrying on,' promoting, or advertising, directly or in¬ 
directly, any policy lottery, policy shop, or any lottery, 
or shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, or any 
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lottery or shall sell or transfer any ticket, certificate, 
bill, token, or other device, purporting or intended to 
guarantee or assure to any person or entitle him to a 
chance of drawing or obtaining a prize to be drawn in 
any lottery, or in a game or device commonly known 
as policy lottery or policy or shall, for himself or an¬ 
other person, sell or transfer, or have in his possession 
for the purpose of sale, or transfer, a chance or ticket 
in or share of a ticket in any lottery or any such bill, 
certificate, token, or other device, he shall be fined upon 
conviction of each said offense not more than $1,000 
or be imprisoned not more than three years, or both. 
The possession of any copy or record of any such 
chance, right, or interest, or of any such ticket, certifi¬ 
cate, bill, token, or other device shall be prima-facie 
evidence that the possessor of such copy, or record did, 
at the time and place of such possession, keep, set up, 
or. promote, or was at such time and place concerned 
as owner, agent, or clerk, or otherwise in managing, 
carrying on, promoting, or advertising a policy lottery, 
policy shop, or lottery. 

$ 22-1502. If any person shall within the District 
have in his possession, knowingly, any ticket, certifi¬ 
cate, bill, slip, token, paper, writing, or other device 
used, or to be used, or adapted, devised, or designed 
for the purpose of playing, carrying on, or conducting 
any lottery, or the game or device commonly known 
as policy lottery or policy, he shall be fined upon con¬ 
viction of each said offense not more than $500 or be 
imprisoned for not more than six months, or both. 

SUMMARY OF ARGUMENT 

The single question presented is whether the appellant 
was properly arrested. He was arrested by Police Officer 
Hutsler on the basis of (1) the information provided by 
Detective Stoner, and (2) a further personal investigation. 
Stoner had observed the .appellant for five days following 
a routine wholly consistent with the conduct of a numbers 
operator. Stoner specifically described the appellant, his 
car and its license numbers, and his activities to Officer 
Hutsler on the day of the arrest. Moreover, Hutsler per¬ 
sonally noted the movements of the appellant on the final 
day of observation and, prior to the appellants apprehen¬ 
sion, was able to confirm, in large part, the information 
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previously given him by Detective Stoner. If the knowl¬ 
edge thus obtained was sufficient to cause a reasonable 
officer to believe that the appellant was probably engaged 
in a numbers operation, the arrest was proper. This is 
the test of probable cause as defined in the Brinegar case, 
and iterated by this Court in the Mills case. We submit 
that under the circumstances of this case the officer did 
act reasonably, that the arrest was valid, and that the 
numbers slips and currency seized as an incident thereto 
were admissible in evidence. 

ARGUMENT 

Since Police Officer Hutsler Had Probable Cause to Believe 
That the Appellant Was Picking Up Numbers Slips at the 
Time He Arrested Said Appellant, the Motion to Suppress 
the Evidence Was Properly Denied 

There can be no doubt that the appellant was actually 
violating the law. The evidence taken from his person at 
the time of his arrest, if admissible, makes it clear that 
he was a numbers operator. He did not even attempt to 
present a defense on the merits. His technical legal guilt 
or innocence, however, rests upon the admissibility of the 
evidence seized at the time of the arrest. The ultimate 
question is, therefore,—Did Officer Hutsler act upon mere 
whim or suspicion, or did he have reasonable grounds to 
believe that the appellant was probably picking up num¬ 
bers bets at the time of his arrest? 

The test by which the propriety of arrests without a 
warrant is to be judged has recently been redefined with 
great particularity in Brinegar v. United States, 338 U. S. 
160, 69 Sup. Ct. 1302, 93 L. Ed. 1879 (1949). We need look 
no further than the confines of that opinion for the prin¬ 
ciples which are determinative of this case. The Supreme 
Court there carefully pointed out that probable cause is, 
after all, a matter of probabilities, that the standard of 
proof required for probable cause is far less stringent 
than the standard of proof required to establish guilt; and 
that nothing more is required to justify an arrest than that 
the circumstances known to the officer, by personal observa- 
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tion or by information, be such as would justify a man of 
reasonable caution in the belief that an offense had been 
committed. The Court said at 173-176, 69 Sup. Ct. at 1309- 
1311, 93 L. Ed at 1889-1891: 

[There is a] difference between what is required to 
prove guilt in a criminal case and what is required to 
show probable cause for arrest or search. • • • 
There is a large difference between the two things to be 
proved, as well as between the tribunals which deter¬ 
mine them, and therefore a like difference in the quanta 
and modes of proof required to establish them. 

• • • • • 

* * * Guilt in a criminal case must be proved beyond 
a reasonable doubt and by evidence confined to that 
which long experience in the common-law tradition, to 
some extent embodied in the Constitution, has crystal¬ 
lized into rules of evidence consistent with that stand¬ 
ard. These rules are historically grounded rights of 
our system, developed to safeguard men from dubious 
and unjust convictions, with resulting forfeitures of 
life, liberty and property. 

However, if those standards were to be made ap¬ 
plicable in determining probable cause for an arrest or 
for search and seizure, more especially in cases such as 
this involving moving vehicles used in the commission 
of crime, few indeed would be the situations in which 
an officer , charged with protecting the public interest 
by enforcing the law, could take effective action toward 
that end. Those standards have seldom been so ap-~ 
plied. 

In dealing with probable cause, however, as the very 
name implies, we deal with probabilities. These are 
not technical; they are the factual and practical con¬ 
siderations of everyday life on which reasonable and 
prudent men, not legal technicians act. The stand¬ 
ard of proof is accordingly correlative to what must be 
proved. 

“The substance of all the definitions’’ of probable 
cause “is a reasonable ground for belief of guilt.” 
McCarthy v. De Armit, 99 Pa. St. 63, 69, quoted with 
approval in the Carroll opinion. 267 U.S. at 161. And 
this “means less than evidence which would justify con¬ 
demnation” or conviction, as Marshall, C.J., said for 
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the Court more than a century ago in Locke v. United 
States, 7 Cranch 339, 348. Since Marshall’s time, at 
any rate, it has come to mean more than bare suspicion: 
Probable cause exists where “the facts and circum¬ 
stances within their [the officers’] knowledge and of 
which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of 
reasonable caution in the belief that” an offense has 
been or is being committed. Carroll v. United States, 
267 U.S. 132,162. 

These long-prevailing standards seek to safeguard 
citizens from rash and unreasonable interferences with 
privacy and from unfounded charges of crime. They 
also seek to give fair leeway for enforcing the law in 
the community’s protection. Because many situations 
which confront officers in the course of executing their 
duties are more or less ambiguous, room must be al¬ 
lowed for some mistakes on their part. But the mis¬ 
takes must be those of reasonable men, acting on facts 
leading sensibly to their conclusions of probability. 
The rule of probable cause is a practical, non-technical 
conception affording the best compromise that has been 
found for accommodating these often opposing inter¬ 
ests. Requiring more would unduly hamper law en¬ 
forcement. To allow less would be to leave law-abiding 
citizens at the mercy of the officers’ whim or caprice. 
(Footnotes omitted and emphasis added.) 

Furthermore, the Court pointed out that the existence of 
probable cause for an arrest must be determined in all cases 
“by an act of judgment formed in the light of the particular 
situation and with account taken of all the circumstances.” 
338 U.S. at 176, 69 Sup. Ct. at 1311, 93 L. Ed. at 1891. As 
the Court said in the analogous case of United States v. 
Rabinowitz, 339 U.S. 56, 60, 63, 70 Sup. Ct. 430, 432, 434, 
94 L. Ed. 653, 657, 659 (1950), the validity of any arrest 
or search must be determined solely by its reasonableness 
in the light of the circumstances of that particular case. It 
is immaterial that the particular facts of the Brinegar case 
have little resemblance to the facts of the present case. Fact 
situations vary to an almost infinite degree. 

This Court, as recently as April 24, 1952, in a case bear¬ 
ing a striking factual likeness to that of the instant case, has 
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had occasion to consider the test by which the validity of an 
arrest without a warrant is to be determined. Circuit Judge 
Proctor, speaking for the Court in Mills v. United States, 
No. 11046, said: 

/ 

There is no question as to the governing principles of 
law. They have been clearly stated in United States 
v. Rdbino'witz, 339 U.S. 56 (1950); Brine gar v. United 
States, 338 U.S. 160 (1949); and Carroll v. United 
States, 267 U.S. 132 (1925). The test is whether there 
was probable cause for the arrest. Were the facts and 
circumstances within the arresting, officers ’ knowledge 
and of which they had reasonable trustworthy informa¬ 
tion sufficient in themselves to warrant a man of reason¬ 
able caution in the belief that an offense has been or is 
being committed? Brinegar v. United States, supra, at 
175; Carroll v. United Stotes, supra, at 162. And the 
validity of the arrest and search must be determined by 
its reasonableness in the light of the circumstances of 
the particular case. Brinegar at 176; Rabinowitz at 63. 
(Page 2, Slip Opinion). 

In the Mills case, the arresting officers received informa¬ 
tion from an anonymous source that a man, using a 1939 
Buick automobile bearing certain specifically numbered 
license tags, was picking up numbers slips in a particular 
neighborhood. The officers proceeded to the neighbor¬ 
hood and observed Mills drive up in a Buick. It became 
apparent to the officers that their information was 
not entirely accurate. The first three digits of the car’s 
license plate corresponded with the number they had been 
given, but the last two were different. Furthermore, the ' 
Buick proved to be a 1940 model. The information, how¬ 
ever, was thought to be sufficiently definite to warrant fur¬ 
ther investigation. The officers thereupon proceeded to 
watch the movements of Mills for a period of five days. 
During this period, he followed a consistent and almost in¬ 
variable pattern. On each day of the observation he entered 
and left two particular apartment buildings, remaining six 
to ten minutes in each. When leaving one of the buildings 
on one day he had in his pocket a brown envelope which 
had not been there when he entered. On another day he was 
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observed counting currency as be left one of the buildings. 
After bis departure from tbe apartment buildings on tbe 
final two days of observation, be was trailed by tbe officers 
to a bouse. As be left tbe bouse on tbe last day, tbe officers 
drove up, parked their car behind bis, and walked to the 
side of his car. They observed a brown paper bag on the 
seat beside Mills. When questioned as to the contents of 
the bag, Mills merely grinned, but made no comment. Upon 
investigation, tbe officers discovered that tbe bag contained 
numbers slips and money, whereupon Mills was placed 
under arrest. 

This Court sustained tbe validity of tbe arrest in tbe 
Mills case, and tbe search and seizure incident thereto, 
although made without benefit of a warrant, holding that, 
in view of tbe information communicated to the officers, 
tbe knowledge acquired their extended surveillance of tbe 
defendant, and tbe latter’s attitude when accosted by them, 
“there was probable cause to justify it.” 1 

Tbe inquiry, then, must always be whether a reasonable 
man would have made the arrest or search under the exist¬ 
ing circumstances. Specifically, the question presently 
before this Court may be accurately restated as follows: 
In the light of the knoiuledge possessed by Officer Hutsler, 
was his action in arresting the appellant the action of a 
mem of reasonable prudence and caution, or was it an action 
based on whim or caprice? 

What was the knowledge possessed by Officer Hutsler 
at the time he arrested the appellant ? 

First, the officer was in possession of all the information 
accumulated by Detective Stoner over a period of four 
days. The latter individual, an indisputably reliable source 
of information, being an enforcement officer with power of 
arrest (App. 22), had received a complaint from the Veter¬ 
ans Administration investigation unit, an equally reliable 
source of information, that during the noon-hour of each day 
in a corridor of the Munitions Building at Twentieth Street 
and Constitution Avenue a man w^as gathering around him 

1 Mills v. United States, No. 11,046, decided April 24, 1952, Slip 
Opinion, p. 3. 
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Veterans Administration employees nnder what appeared 
to be suspicions circumstances (App. 3, 4). The man was 
not employed in the building (App. 18). In response to 
this complaint, Detective Stoner went to the Munitions 
Building during the noon-hour of March 28,1951, and there 
observed the appellant for approximately forty minutes 
(App. 18). During this period, Stoner saw a number of 
people approach the appellant, hand him pieces of paper, 
and, in certain instances, paper money, each transaction be¬ 
ing consummated in a matter of seconds (App. 17). On 
March 29, 1951, the above procedure was repeated by 
Stoner, who again observed the appellant accepting pieces 
of paper from various building employees (App. 18). On 
March 30, 1951, the appellant’s presence in the building 
was once more noted by Stoner, who did not on this occa¬ 
sion, however, remain in the vicinity of the appellant’s 
operations a sufficient length of time to observe the comple¬ 
tion of any transactions (App. 19). On April 2,1951, Stoner, 
from a vantage point on the street in front of the Munitions 
Building, observed the appellant park his car and enter the 
building (App. 20). During the appellant’s absence, Stoner 
obtained the license number of the car (App. 24), by means 
of which he subsequently secured the name and address of 
the appellant (App. 3). After a lapse of forty minutes, 
the appellant left the building, entered his car and drove 
off (App. 20). 

The fruits of Detective Stoner’s four day observation, 
as outlined above, were reported to Inspector Blick of the 
Metropolitan Police Department on April 3,1951 (App. 37). 
Acting on this information, the arresting officer, and three 
other officers, went to the Munitions Building area on April 
4,1951, and there contacted Detective Stoner in person who 
related to them the details of his investigation and observa¬ 
tions (App. 28, 34). 

Second, at 1:05 p.m. on April 4,1951, Officer Hutsler per¬ 
sonally observed the appellant drive up in a car bearing 
the license number given him by Detective Stoner, get out, 
and enter the Munitions Building (App. 28). The appel¬ 
lant fitted the description previously given the officer by 
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Stoner (App. 28). As soon as the appellant entered the 
Munitions Building, Officer Hutsler stationed himself in the 
immediate vicinity of the appellant’s car (App. 29). In 
the meantime, the officers who accompanied Hutsler again 
contacted Stoner and ascertained beyond doubt that the 
man whom they then had under observation was in fact the 
man whose activities had been watched on the four previous 
days (App. 26). Again, Officer Hutsler personally observed 
the appellant leave the Munitions Building at 1:50 p.m. 
and enter the car which he had parked in front of the build¬ 
ing forty minutes before (App. 28). 

Armed with the information conveyed to him by Detec¬ 
tive Stoner, which information was corroborated to a con¬ 
siderable extent by his own observation, we submit that 
Officer Hutsler, in arresting the appellant, was not acting 
upon mere suspicion, whim or caprice. He clearly had 
good reason to believe that the appellant was probably 
picking up numbers. 

Third, in determining whether probable cause here ex¬ 
isted, another factor, one which this Court thought signifi¬ 
cant in the Mills case, supra, should be taken into consid¬ 
eration, i.c., the peculiar experience of the arresting officer 
with respect to the crime for which the appellant was ar¬ 
rested. See United States v. Sebo, 101 F. 2d 889, 890 (7th 
Cir. 1939); United States v. Hotchkiss, 60 F. Supp. 405, 
408 (D. Md. 1945); United States v. Murray, 51 F. 2d 516, 
519 (D. Md. 1931). Officer Hutsler, as the result of eight¬ 
een months’ experience in dealing with numbers operators 
(App. 28), was particularly well qualified to evaluate the 
significance of Detective Stoner’s observations, as well as 
his own. He knew that the “pick-up” man in the numbers 
game makes, as did the appellant, a daily round in an auto¬ 
mobile, picking up bets and carrying money and slips to a 
central turn-in point. He knew that the numbers game is 
coordinated with race-track starting times and, for that 
reason, numbers bets are collected, as they were in this 
instance, between 12:00 p.m. and the commencement of the 
first horse race at 2:00 or 3:00 p.m., depending upon the 
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track. 2 (App. 28, 29.) In short, the regular schedule 
followed by the appellant was entirely consistent with that 
followed by the normal “pick-up” numbers man. True, 
he might possibly have been engaged in any one of a num¬ 
ber of perfectly legitimate pursuits. But the question is 
whether the inference w T hich the officer drew from the facts 
was a reasonable one. In the light of the knowledge that 
he had acquired on April 4, 1951, by information and by 
personal observation, and in view of his experience with 
the machinations of the numbers game operators, Officer 
Hutsler must have been bound to conclude that there was 
a high degree of probability that the appellant was picking 
up numbers. Of course, the officer might have made a mis¬ 
take—which he did not! But the mistake would have been 
that of a reasonable man, for which Brinegar makes allow¬ 
ance. 

There remains one final important factor in the knowl¬ 
edge of Officer Hutsler at the time he placed the appellant 
under arrest. Reference is made to the appellant’s failure 
to offer upon request a plausible explanation for his pres¬ 
ence in the Munitions Building. When Officer Hutsler 
came to the side of the appellant’s car and asked him what 
he had been doing in the building, the appellant responded 
by inviting the officer into the car. When the question was 
repeated, the appellant said, “You know what I was doing 
in there.” The officer then demanded, and the appellant 
turned over the numbers slips and currency. (App. 29.) 

The use of this factor to establish the existence of prob¬ 
able cause depends, of course, upon whether the appel¬ 
lant was arrested as soon as the officer came up beside the 
car and identified himself, or not until the numbers slips 
were demanded. It is the appellant’s contention, although 

2 This Court can take judicial notice of the general features of 
the operation of the numbers game because of the numerous cases 
which have come before it in which the records contained expert 
testimony on the subject. See, for instance, on the function of the 
“pick-up” man, the Joint Appendix in McKnight v. United States, 
No. 10,163, at pp. 35-36, 50. Furthermore, the existence and 
general features of the lottery are a matter of common knowledge. 



14 


/ 


unsupported by authority, that the arrest occurred at the 
moment of identification (Br. 11, 15). 

It is conceded that the forcible stopping of an automobile 
constitutes an arrest. 3 It seems abundantly clear, how¬ 
ever, that an officer may legitimately question a pedestrian 
on suspicion not amounting to probable cause, or may 
legitimately question the driver of a vehicle who has stopped 
of his own accord—the situation in this case—without 
thereby effecting an arrest. Weathersbee v. United States, 
62 F. 2d 822 (5th Cir. 1933), cert . denied 289 U. S. 737, 53 
Sup. Ct. 656, 77 L. Ed. 1485; Poulas v. United States, 95 F. 
2d 412 (9th Cir. 1938). Indeed, this Court said in the Mills ' 
case, under circumstances virtually identical to those of the 
instant case, that “There is a permissible inference that 
the arrest was not made until discovery of the numbers 
slips * * V’ (Emphasis supplied) Surely, it may at least 
be said that there was no arrest in this case prior to the 
time Officer Hutsler demanded the numbers slips from the 
appellant. 

It is well settled that a failure to explain incriminating 
circumstances, prior to an arrest, may be considered as 
evidence of guilt. Bilokumsky v. Tod, 263 U. S. 149, 153, 44 
Sup. Ct. 54, 566, 68 L. Ed. 221 (1923); Beard v. United 
States, 65 App. D. C. 231, 238, 82 F. 2d S37, 844 (1936), 
cert, denied 298 U. S. 655, 56 Sup. Ct. 675, SO L. Ed. 1382. 
However interpreted, there can be no doubt that the equi¬ 
vocal statements of the appellant, when asked to account 
for his presence in the Munitions Building, afforded no 
exculpatory explanation for the probable case which Officer 
Hutsler already had against him. His failure to explain 
was but another link in the formidable chain of probable 
cause. 

While the appellant does not challenge the validity of this 
Court’s decision in the Mills case, he argues that the latter 
case is distinguishable on its facts from the present case, 

3 The Court of Appeals for the Tenth Circuit held to the con- 
trapr in Brinegar v. United States, 165 F. 2d 512, 514. But the 
Solicitor General did not attempt to defend this position in the 
Supreme Court, and that Court treated the action of the officers 
in stopping the automobile as an arrest. 
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and is not, therefore, controlling here. The appellant points 
out that whereas in the Mills case, the arresting officers con¬ 
ducted a personal surveillance extending of a period of 
five days, in the case presently before the Court, the arrest¬ 
ing officer made no personal observation of the appellant’s 
activities prior to arrest, but relied solely on the prior ob¬ 
servations of Detective Stoner. The appellant asserts that 
the information obtained by Detective Stoner, if sufficient 
to warrant a reasonable man to believe that an offense was 
being committed, could only be the basis of an arrest by De¬ 
tective Stoner. (Br. 14-15.) 

The appellant’s assertion is without legal foundation. It 
is to be emphasized that nothing more is required to justify 
an arrest than that the circumstances knowm to the arresting 
officer, whether by personal observation or by “‘reasonably 
trustworthy information,” be such as would justify “a man 
of reasonable caution in the belief that an offense has been 
or is being committed.” Brinegar v. United States, supra 
at 175, 69 Sup. Ct. at 1311, 93 L. Ed. at 1890. 

In the Mills case there were obvious reasons, not present 
in the instant case, which compelled the arresting officers, 
as reasonable men, to maintain a surveillance over the sus¬ 
pect prior to effecting an arrest. The information upon 
which the officers acted had been anonymously received by 
telephone, and, upon investigation, proved to be inaccurate 
in certain details. By contrast, the information here relied 
upon by the arresting officer was acquired in person from a 
fellow enforcement officer, experienced in the science of 
criminal detection. This information was accurate in every 
detail. Moreover, the information was, in one very impor¬ 
tant respect, of a more tangible nature than that received by 
the arresting officers in the Mills case. Here, Detective 
Stoner, in addition to having seen the appellant enter and 
depart from the building, had actually observed him en¬ 
gaging in the collection of numbers bets. 

The information thus obtained from Detective Stoner 
was not merely “reasonably trustworthy,” it could be re¬ 
lied on without reservation and was, in and of itself, suffi¬ 
cient to establish probable cause. United States v. Li Fat 
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Tong, 152 F. 2d 650 (2d Cir. 1945); Mclnes v. United States , 
62 F. 2d 180 (9th Cir. 1932), cert, denied, 288 U. S. 616, 53 
Sup. Ct. 507, 77 L. Ed.‘989; United States v. Rogers, 53 F. 
2d 874 (D. N. J. 1931); see Segurola v. United States, 275 
U. S. 106, 4S Sup. Ct. 77, 72 L. Ed. 186 (1927); Harvey and 

Mann v. United States, -U. S. App. D. C. -, - 

F. 2d-, Nos. 11082-11083, decided January 24, 1952; 

United States v. Bianco, 189 F. 2d 716, 720-721 (3d Cir. 
1951); United States v. Heitner, 149 F. 2d 105, 106 ( 2d 
Cir. 1945), cert, denied sub nom. Cryne v. United States, 
326 U. S. 727, 66 Sup. Ct. 33, 90 L. Ed. 432. We most 
respectfully insist that it “would unduly hamper law en¬ 
forcement’ ’ to grant a motion to suppress evidence under 
such circumstances as these. 

It is argued that Officer Hutsler had ample time in which 
to obtain an arrest warrant, and should have done so (Br. 
6-8). But no case has ever held that an arrest made, in the 
open, during the commission of a felony is invalid because 
the officers had sufficient foreknowledge to have enabled 
them to obtain an arrest warrant. 4 

The appellant argues that the seizure of numbers slips 
and money from his person by the arresting officer was 
illegal, apparently irrespective of the validity of the arrest, 
because made after arrest and thus, under the doctrine of 

Judd v. United States, -U. S. App. D. C.-, 190 F. 2d 

649 (1951), at a time when the appellant, in legal contem¬ 
plation, was the subject of intimidation and coercion. 5 

There is no parallel between this case and the Judd case, 
even assuming, as we have heretofore demonstrated that 
we do not, that the appellant was placed under arrest prior 
to a demand upon the appellant to release the numbers slips 

4 Johnson v. United States, 333 U.S. 10, 68 Sup. Ct. 367, 92 L. Ed. 
436 (1948) and McDonald v. United States, 335 U.S. 451, 69 Sup. 
Ct. 191,93 L. Ed. 153 (1948) relied upon by the appellant (Br. 7-9), 
involved arrests made in a hotel room and a rooming house respec¬ 
tively. Furthermore, these cases have to some.extent been over¬ 
ruled by United States v. Rabinowitz, supra. 

5 The appellant concedes, as necessarily he must, that the 
uncontroverted testimony was to the effect that the appellant volun¬ 
tarily released the numbers slips and currency in his possession 
(App. 29-30). 
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CONCLUSION 

The Supreme Court has pointed out in Brinegar and 
Rabmowitz, and this Court in Mills, that the validity of an 
arrest must be determined solely by its reasonableness in the 
light of the circumstances of the particular case. We 
submit that the police officer here acted as a reasonable 
man in believing that the appellant was probably commit¬ 
ting a crime at the time of arrest. The judgment of the 
court below should, therefore, be affirmed. 

Charles M. Ire lax. 
United States Attorney. 

JOHX C. COXLTFF, 

Joseph M. Howard, 
William J. Peck, 
Assistant United States Attorneys. 
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